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BEFORE THE

| LLI NO S COMMERCE COMM SSI ON

IN THE MATTER OF:

KEN BOURKLAND

)
)
)
-VS- ) No. 06-0726
COMVONWEALTH EDI SON COMPANY )
)
Conplaint as to service in )
Chi cago, Illinois )
Chi cago, Illinois

January 17, 2008
Met, pursuant to adjournment,

at 11 o'clock a. m

BEFORE:
MS. LESLI E HAYNES,
Adm ni strative Law Judge
APPEARANCES:
MR. KENNETH P. BOURKLAND
6N347 O d Honmest ead Road
St. Charles, Illinois
appearing pro se;
MR. MARK L. GOLDSTEI N
108 W I nmot Road, Suite 330
Deerfield, Illinois
appearing for Commonweal th Edison
Conpany.
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APPEARANCES (conti nued):

MR. ARSHI A JAVAHERI AN
160 North LaSalle Street, Suite C-800
Chi cago, Illinois 60601

appearing for staff of the
[11inois Comerce Conm SSion

SULLI VAN REPORTI NG COMPANY, by
PATRI CI A WESLEY

Li cense No.

084-002170
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JUDGE HAYNES: Pursuant to the direction of the
1 1inois Comerce Comm ssion, | now call Docket
06-0726. This is the conplaint of Ken Bourkl and
versus Commonweal t h Edi son Conpany.
May | have appearances for the record,

pl ease. Your name and address.

MR. BOURKLAND: |I'm Ken Bourkland. Address is
6N347 O d Honmestead Road, St. Charles, Illinois,
60175.

JUDGE HAYNES: Okay.

MR. GOLDSTEIN: On behalf of Commonweal th Edison
Company, Mark L. Goldstein, 108 W I not Road,

Suite 330, Deerfield, 60015. My tel ephone nunber is
847-580-5480.

MR. JAVAHERI AN: On behalf of staff wi tnesses of
the Illinois Commerce Conm ssion, Arshia Javaheri an,
160 North LaSalle, Suite C-800, Chicago, Illinois
60601.

JUDGE HAYNES: Okay. W're here today for an
evidentiary hearing. Are there any prelimnary
matters that we need to discuss?

MR. JAVAHERI AN:  Your Honor, we do have a joint
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stipulation between the staff and the conpany just

to enter into sone discovery into the record. Wuld

you like for that to happen now or would you I|ike

that to happen when | introduce nmy witness?

JUDGE HAYNES: s this something the conpl ai nant

is aware of?

MR. JAVAHERI AN: He has received the discovery, |

know t hat . | don't know if it was communi cated to

him that we were entering that into the record. I

don't know if he has any objections to that.

JUDGE HAYNES: We can wait till you present your

wi t nesses.
MR. JAVAHERI AN: Thank you.
JUDGE HAYNES: M. Bourkl and,
Bour kl and?

MR. BOURKLAND: Bourkl and.

JUDGE HAYNES: Okay . You wi | |

is it Bourkland or

be proceeding

first. You brought wi tnesses with you here today?

MR. BOURKLAND: Yes, | have.

JUDGE HAYNES: \Who's going to testify first?

MR. BOURKLAND: | will present

the case and then

certain intervals I'll ask the witnesses to testify.
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JUDGE HAYNES: Ckay. Ckay. You know what, why

don't you identify who's here today and go ahead and

swear all of the witnesses -- your witnesses in.

MR. BOURKLAND: Ckay. Starting frommy left,
M. Howard Pfeffer P-f-e-f-f-e-r, an engi neering
consultant with the Ferm National Laboratory. On
my right is first M. Forrest Muehl ethaler --

MR. MUEHLETHALER: M-u-e-h-l-e-t-h-a-1l-e-r.

MR. BOURKLAND: -- who is an affected property
owner and a witness to the activities, and to his
right is his wife Alice.

JUDGE HAYNES: Sanme | ast name?

MR. MUEHLETHALER: Sanme | ast nane.

MRS. MUEHLETHALER: M-u-e-h-l-e-t-h-a-l-e-r.

JUDGE HAYNES: OCkay. Pl ease raise your right
hand.

(Wtness sworn.)
Thank you. Proceed.
KEN BOURKLAND,
called as a witness herein, having been first duly

sworn, was exam ned and testified as foll ows:
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STATEMENT
BY
MR. BOURKLAND:
Ckay. l'mfirst going to give a
hi story of the activity regarding this case without
dwelling too nuch on detail in the early years, but
in 1990 on a summer afternoon --

MR. GOLDSTEI N: ' m going to object, your Honor.
This is a matter | thought that dealt with the
hei ght of the |lines across M. Bourkland's property
as they exist today.

JUDGE HAYNES: | agree.

MR. GOLDSTEI N: If he's going to go into any
detail about what occurred in 1990 or 1991, that is
totally irrelevant and it's so far removed from what
has actually happened in the |ast year or two that
it's certainly irrelevant to the outcome of this
proceedi ng.

JUDGE HAYNES: W th that in mnd, and that |
agree, 1'll allow you to -- I"Il allow you to go
forward; however, bear in mnd that it is nost

likely irrelevant something that happened in 1990.
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MR. BOURKLAND: | believe it is relevant and, as
| said, I'"lIl be brief about it, to get to the
current issue, a squaller canme through our area and
dropped a limb on a utility line and dropped them
near the ground but did not break them  That
occurred approximately 1 to 2 in the afternoon on
June 6.

MR. GOLDSTEI N: Of what year?

MR. BOURKLAND: 1990. And that report was called
into Com Ed and nobody showed up for approxi mately
12 hours. At 1:30 in the nmorning a tree-cutting
crew --

MR. GOLDSTEI N: | will object. | don't nmean to
do this, but this is absolutely and totally
irrelevant to --

MR. BOURKLAND: Obj ecti on.

MR. GOLDSTEIN: -- whether the lines are at a
particul ar height as of this date in 2008.

What happened in 1990 and a |ine
falling, it has certainly no relevance to the
outcome of this proceeding.

JUDGE HAYNES: | under st and. M. Bourkl and, can
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you explain how this would be rel evant

of your lines?

MR. BOURKLAND:

Because of the damage commtted

to the height

by their tree-cutting crew, we had negotiations with

Com Ed and settled that out of court and they nade a

cash settlement -
MR. GOLDSTEI N:
MR. BOURKLAND:
done.
JUDGE HAYNES:
MR. GOLDSTEI N:
JUDGE HAYNES:
explaining this.
when?
MR. BOURKLAND:
JUDGE HAYNES:
MR. BOURKLAND:

Com Ed and nysel f

' m going to object.

-- to restore the damage they had

One at a tine.
This has nothing to do --
Let M. Bourkland finish

Okay. So you had a settl enent

I n August of that sanme year.
Okay.
And t hrough the agreement of

we chose a consultant from the

Morton Arboretum which recommended a species of

sl ow-growi ng and | ow habitat so as not to be into

t heir power |ines.

JUDGE HAYNES:

| still don't -- | don't
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under st and perhaps what you are getting at. How' s
that relevant to --

MR. BOURKLAND: Okay. Pl ease bear --

JUDGE HAYNES: Power lines are in conmpliance with
t he code.

MR. BOURKLAND: Pl ease bear with nme.

JUDGE HAYNES: "1l allow it to continue.

MR. BOURKLAND: Okay. After that effect, those
power |ines were not at 12 feet any nore, because
after the repair crew cane in to restore them they
stated that it was not the cause of the outage.
None of the removal of trees to the grounds, which I
understand takes written perm ssion to do that, was
necessary because the |ines have been out of
compliance these years. The restoration that was
put in there is now growi ng and maturing and now
they're in there cutting those down.

JUDGE HAYNES: Today?

MR. BOURKLAND: The last visit. It's at that
time it became apparent that the |line elevations
wer e out of conpliance.

In 2002 we asked for a nmeeting of their

182



10

11

12

13

14

15

16

17

18

19

20

21

22

engi neering department to come out and | ook at the
installation and Rosemary Pekerarow (phonetic) and
ot her members of her department came out there,
reviewed with us, nmyself and M. and

Ms. Muehl ethaler, and took back with them some
recommendati ons and five years l|later nothing still
had been done.

In April of 2006 | filed a conpl aint
with the Illinois Commerce Comm ssion that their
secondary lines were at 10 feet, 4 inches. To that
compl aint, they imedi ately responded. They were
there the next day and wi nched themup to 12 feet,
one inch. Today those |lines are again are out of
compliance. They're at 11 feet, 4 inches, so
they're not able to maintain that elevation, and
al so what has happened in the meanti nme between 1990
and now is the I CC has adopted the National
El ectrical Safety Code which states that in areas
where horses are not restricted, let alone permtted
as they are, those lines should be at 16 feet, and
if that's the case, they're not in the trees because

of the |l ow habitat nature of the trees specified and
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agreed to by Com Ed, so in essence they have not
honored their portion of that agreement.

So, as we speak today, the secondary
lines at 11 feet, 4 and the primary line is at 16
feet, 2 inches, both of which |I have measured and
have docunentation, and | also proposed sone
solutions to that how to take care of the matter.

Unfortunately, what has happened is
that they are unresponsive until they're exposed in
t he nmedi a. Both the first time and in the last time
it took another conplaint with the | CC because they
had sent tree-trimmng crews in there without proper
notification. They are in violation of Public Act
92-214 which states they nmust give a m nimum of 21
days' notice not to exceed a maxi mum of 90 days, so
" m | ooking for a date here. lt's approximately in
September of '06 their tree people were caught
trespassing the property, had no notification. It's
a violation of two |laws to make an unannounced visit
to cut trees and they were caught in the act.

M. Muehl ethaler, if you could speak to

what you saw that day.
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MR. MUEHLETHALER: Yes. Well, a crew cane in, an
Asphl undh crew. | went out to talk with them  They
were trimm ng trees and they were pointing out trees
t hat were out of conpliance. They were to cross the
I i nes and what ever. They said they were going to
cut them and | said have you notified M. Bourkl and
and they didn't really respond to ne. As a matter
of fact, at that point they quit talking to me soon
after they left, and that was in September of 'O06.
| don't remenber the exact date.

JUDGE HAYNES: Thank you.

MR. BOURKLAND: Did you notice how nmuch cutting
was done?

MR. MUEHLETHALER: No, | don't really recall
They hadn't really got up to the property between
our houses quite yet, so |I think I caught themin
time. They did cut several trees though.

JUDGE HAYNES: On your property?

MR. BOURKLAND: He is opposite nme on the property
line and in the 1990 event sone trees on his
property we also |eveled outside of the easenent.

JUDGE HAYNES: M. Muehl et hal er --
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MR. MUEHLETHALER: Muehl et hal er .

JUDGE HAYNES: Muehl et hal er. But did you see
tree cutting on your end? Are you talking about his
property or your property?

MR. MUEHLETHALER: Our property is adjoined in
t he back yard and they were comng up the |line and
they were cutting trees or they had started cutting
trees on M. Bourkland's property. My property
isn't actually in the easenent. It just adjoins it
and | saw the crews comng up with their bright
orange on and i mMmedi ately went out. | asked nmy wife
at the same time to call Ken because | know he wants
to know if there's any crews com ng.

JUDGE HAYNES: Thank you.

MR. BOURKLAND: Excuse me a m nute.

(a brief pause.)
| would like you to refer to Exhibit A.
You have a copy of that which gives an aeri al
phot ogr aph. These are available from the Sidwell
Conpany and there's two editions. One of themis
mar ked up in yellow markings and there's a nore

recent one that shows the subdivision as it is built
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out today. The one I'mreferring to |ooks like this

(i ndicating).
JUDGE HAYNES:
MR. BOURKLAND:
JUDGE HAYNES:

MR. BOURKLAND:

(i ndicating) and this

| would like to refer

JUDGE HAYNES:

You provided two copies | mean.

There's two additional.

There's two different

ver si ons.

This is the 1988 edition

is the current (i

Okay. It's what?

MR. MUEHLETHALER: Exhi bit A.

MR. BOURKLAND:
JUDGE HAYNES:
maybe no. Do you
mar ked Exhi bit A.
MR. BOURKLAND:
JUDGE HAYNES:

MR. BOURKLAND:

Exhi bit A.

ndi cati ng).

to the 1988 edition.

Let's mark -- one's marked a 2,

want to conme and get

it. One' s

Pl ease approach the bench.

Oh, okay.

Exhi bit A.

If you view the top half of the

print, you'll see the two properties.

K. Bour kl and and the second F.

MR. GOLDSTEI N:
you are referring

MR. BOURKLAND

M ne's mar ked

Muehl et hal er .

Could we see the two properties

to, M. Bourkl and.

They're right

her e.
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MR. GOLDSTEIN: They don't show -- oh.

MR. BOURKLAND: F. Muehlethaler. This is the
| ater copy (indicating). This is the 2006 copy
(indicating). This is 1988 (indicating).

JUDGE HAYNES: So Exhibit A is from when?

MR. BOURKLAND: Say again?

JUDGE HAYNES: When is this picture taken,

Exhi bit A?

MR. BOURKLAND: The first edition is 1988, the
one that's marked up with yell ow.

JUDGE HAYNES: Well, we'll refer to it as Exhibit
A now.

MR. BOURKLAND: Yes. And what | want to show on
here is | have penciled in the |ocations of the
utility poles and | nunmbered them for reference. I
wi sh also to conment when | purchased this property
in 1971 there were no utility lines through the area
circunmscri bed by Od Honmestead Road and M| er
(phonetic) Lane, so the utility line feeds fromthe
north, continuously through the area where our two
homes are and continues southward from there.

| would now |ike you to refer to the

188



10

11

12

13

14

15

16

17

18

19

20

21

22

current copy which in the |lower |eft corner says

copyright 2006, which is --

JUDGE HAYNES:

s this it?

MR. BOURKLAND:

JUDGE HAYNES:

MR. BOURKLAND:

JUDGE HAYNES:

this one?

MR. BOURKLAND:

JUDGE HAYNES:

MR. BOURKLAND:

Wait. Wait. Wait. Wait. Wait.

Yes.
Ckay. And --
As built out today.

Do you have an exhibit nunmber for

This will be A-2.
A- 2. Okay.

If you start from the same two

properties in the center and | ook across O d

Homest ead Road to the right, it's difficult to see

t he numbers, but

there's a number 4327006. There is

a parcel number for the county taxes.

JUDGE HAYNES:

MR. BOURKLAND:
the structure of
fingertips.

JUDGE HAYNES:

street. Okay.

32600 what ?

327006. It's printed right over

t he home, be right at ny

VWhere's the number? Across the
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MR. BOURKLAND: On this property is a barn for two

hor ses.
MR. JAVAHERI AN: Your Honor, | don't have a copy
of that map | don't believe. Is there an extra one

avail abl e?

MR. BOURKLAND: "Il give you m ne because | know
this fromliving in the neighborhood.

MR. JAVAHERI AN: Thank you.

MR. BOURKLAND: This is my home (indicating)
This is the Muehl ethal er home (indicating). This is
the one we're speaking of directly now, the one
we're speaking to this property (indicating).

MR. JAVAHERI AN: Thank you.

MR. BOURKLAND: Have you |l ocated it, your Honor?

JUDGE HAYNES: Yes.

MR. BOURKLAND: This parcel has a barn there for

two horses and up until very recently the owners had
t hose horses. New owners are in there. I f you | ook
at Parcel 24 -- 024, which is down here

(i ndicating), what you see on that parcel is a barn
for four horses so we do have horses in the

nei ghbor hood. We are permtted, each property
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owner, to have as many as two horses and under these
covenants that is permtted and any property owner
at any time could purchase a horse.

JUDGE HAYNES: Do you have that paper work?

MR. BOURKLAND: Yes.

JUDGE HAYNES: And do you own horses?

MR. BOURKLAND: Not at the present. | do have
col l eagues who do have horses and have visited with
t hem Exhi bit E-1 you have found that?

JUDGE HAYNES: Yes.

MR. BOURKLAND: Okay. This is a copy fromthe
Kane County Recorder's Office. | have receipts.

JUDGE HAYNES: This is E-1. | have sonmet hing
mar ked E-2, maybe it's not marked correctly.

MR. GOLDSTEI N: Judge, | believe E-1 is the
decl aration of restrictions.

JUDGE HAYNES: This (indicating)?

MR. BOURKLAND: Thi s.

JUDGE HAYNES: Yes.

MR. BOURKLAND: Decl aration of restrictions and
what is permtted and what's not permtted. |t

applies to Mallard (phonetic) Lake Units 1, 2, and
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3, although this particular copy is for Unit 2, the
lots of interest to mnus (sic) 14 and
M. Muehl ethaler is 9.

Pl ease note on Page 2, Paragraph 8, "No
keepi ng of beasts, cattle, work horses, pigeons,
poultry, goats, swi ne, or any other animal, except
donmestic pets, and no nore than two horses or ponies
shall be permtted on any lot."

JUDGE HAYNES: And did you underline this on the
copy?

MR. BOURKLAND: | did and highlighted it so we
can readily refer to it.

JUDGE HAYNES: Okay.

MR. BOURKLAND: It has been stated in other

document ation that since | didn't own horses it
m ght not apply. The National Electrical Safety
Code makes no distinction whether you own them or
not. The fact is they can be there if neighbors are
guests or invited in with them and since this is a
matter of safety, | would next like to refer to
Exhi bit E-2(a). It's a photograph like this

(i ndicating).
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JUDGE HAYNES: Okay.

MR. BOURKLAND: This is a colleague of mne from
Ferm Lab who's now retired, M. Leon Bartesone
(phonetic), on his horse is able to reach with a
riding crop wthout straining and contact the
utility line.

JUDGE HAYNES: And when was this picture taken?

MR. BOURKLAND: This was taken in the sumer, the
16th of September.

JUDGE HAYNES: \What year?

MR. BOURKLAND: 2007.

JUDGE HAYNES: OCkay. Thank you.

MR. BOURKLAND: M. Bartesone is a voluntary
ranger for the Kane County Forest Preserve District
and this horse is a young horse, nmeasures
14 1/2 hands. A hand is about -- it's equivalent to
4 inches. A mature hand will run 15 to 16 hands.
Anyt hing under 14 hands is considered a pony, SO
we're not | ooking at a big horse there.

In April of |ast year, during the first
conplaint to the I CC about their |lines being at

10 feet, 4 inches, as | nmentioned earlier, each of
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them up to 12 feet, one inch. To-date, it now
measures 11 feet, 4 inches, and that was neasured --
you don't have a copy of this, but that was nmeasured
with a 12 foot to by 4 standing on end, and | can
bring this to the bench.

JUDGE HAYNES: Okay. Have you been provided --

MR. BOURKLAND: | only have one copy.

MR. GOLDSTEIN: MWhat is that a picture of?

MR. BOURKLAND: You are welcome to see it.

MR. GOLDSTEI N: This is --

MR. BOURKLAND: | also measured the primary |ine
and we find that it's 16 feet, 2 inches, and that

was measured using a technique borrowed from fishing

gear. | attached a one-ounce weight to a fishing
line and cast it up and over that I|ine. | made the
outline until that weight canme just to the ground

and carried the rod tip to the ground, took out the
slack and marked the line with a black marker.

After retrieving it, | measured the
| ength of that line, divided by 2 for the path up to
the primary and back down. Part of the reason

they're not able to maintain tension in that line is
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that utility pole three, and this map exhibit is
listing to the west at an angle of 8 1/2 degrees.

JUDGE HAYNES: s this Exhibit A you are
referring to?

MR. BOURKLAND: Yes. So as they increased the

tension in that line, it continues to put a |ateral
force on that utility pole taking it further and
further westward. | have a photograph of that as
wel | .

JUDGE HAYNES: Have you provided this to
respondent ?

MR. BOURKLAND: No, | did not. So that's ny
reference. The level is 2 feet long and from there
| engage the height and calculate the angle from
that. The photograph is angling at 8.3 degrees.
It's calculated using trigonometry.

JUDGE HAYNES: This is your No. 3, Utility Pole
No. 3.

MR. BOURKLAND: Say again?

JUDGE HAYNES: ls this Utility Pole No. 37

MR. BOURKLAND: Pole No. 3, yes. Today that

angle is 8 1/2 inches.
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JUDGE HAYNES: You say it's |eaning which way?
MR. BOURKLAND: It's | eaning towards the west.
JUDGE HAYNES: And it's on this?

MR. BOURKLAND: On Pol e 3.

JUDGE HAYNES: This map is north?

MR. BOURKLAND: North is at the top.

JUDGE HAYNES: Strai ght north.

MR. BOURKLAND: And in 2002 when the Com Ed
engi neering crew was out there, we tal ked about --
"we" meaning M. And Ms. Muiehl et hal er and nysel f
and Rose Pekerarow and the other members of her
staff -- about how they could stabilize that for or
possi bly even bring it upright to help maintain
el evations on these lines. That was in 2002.
To-date, nothing has been done. W never heard from
t hem agai n.

JUDGE HAYNES: So I'm not an engineer, so this
pol e |l eans west and they're tightening it up
i n-between 2 and 3.

MR. BOURKLAND: One and 2.

JUDGE HAYNES: Besides 1 and 2.

MR. BOURKLAND: Yes.
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JUDGE HAYNES: And what about between 2 and 37

MR. BOURKLAND: If you tighten between 1 and 2,
you tighten between 1 and 3 at the sane tine.

JUDGE HAYNES: Okay. So what we're tal king about
t hough is that your only conplaint against 1 and 2?

MR. BOURKLAND: That's where the elevation is out
of compliance. That's where all the construction
was done in 1990 and that was restored through a
settlement with the utility and that is now being
cut into.

JUDGE HAYNES: Okay. But between 2 and 3 that's
not at issue?

MR. BOURKLAND: That's not an issue. There's
enough cl earance because the terrain drops between 2
and 3.

JUDGE HAYNES: And when you say they tighten it,
t hey get pulled over.

MR. BOURKLAND: That's correct.

JUDGE HAYNES: So why doesn't it get pulled in
the direction of 1 and 2? Why is it going west?

MR. BOURKLAND: My estimation is that the turf

there being low is wet nost of the time and the
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tension in the line is pulling it nore into a
straight |ine. There's a slight break point between
2 and 4. At the rate it's going, it will be a
matter of time before its out of the easenent
entirely at the top.

JUDGE HAYNES: So what you just said -- let nme
make sure | understand this, because it ends up
being a triangle and 2 and 4 is |ike making a
straight line and pulling 3 into the straight |ine
bet ween the --

MR. BOURKLAND: That's correct, pull it into
al i gnment .

JUDGE HAYNES: Okay.

MR. BOURKLAND: So that was the issue that was
di scussed in 2002, and nothing further ever cane of
that, so here we are today with their utility line
at 11 feet, 4 inches. By the NESC it should be at
16 feet and with the appropriate clearance and above
that for the primary line and in Exhibit E I
suggest ed.

JUDGE HAYNES: "' m sorry. Did you say exhibit

what ?
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MR. BOURKLAND: E.

JUDGE HAYNES: E? Not E-1 or something?

MR. BOURKLAND: | suggested four possible
sol utions.

JUDGE HAYNES: E-3 are you tal king about?

MR. BOURKLAND: E-3, yes. Sol ution was that two
additional utility poles to raise the line md span,
one pole between Poles 1 and 2, except one between 2
and 3. This would elevate the line to keep it clear
of the property, the vegetation, and the
requi rements for the equestrian activity. The
di sadvant age woul d be extensive environment damage
to the property as a consequence of heavy equi pnment
needed to do drilling and rigging, plus additional
pol e and hardware and routine secondary line
cl earance still required.

The second option for pole extensions,
which is hardware that is readily available from
Com Ed so that the pole effectively can be
| engt hened and raised everything accordingly.

These extensions are available up to 6 feet, perhaps

even | onger. This would get secondary |ines higher
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than the agreed to vegetation of slow-grow ng, |ow
habi t at speci es.

A third option would be to bury the
i nes underground. These lines run only from Pole 1
to Pole 4 secondary |ines. On Pole 1 and on Pole 3
are service drops to the existing homes; in other
wor ds, there's underground service fromthe pole top
down to the surface and then underground to the
homes, and burial would require going fromthe top
of Pole 1 to the top of Pole 2 where a transformer
exist to the top of Pole 3 and on down to Pole 4,
and the final and the sinplest solution would be to
install additional transformers one on Pole 1, one
on Pole 3. These would be smaller units than the
one on Pole 3 -- I'"'msorry -- 2, because the | oad
di vided over three transformers instead of one.
It elimnates the secondary |ines once and for all.
Pol e drops to residences are already existing on
t hose pol es.

There is no environmental i npact
because no equi pment needs to be brought in there to

install those. Its transformers are small enough
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they could be elevated with bl ock and tackle,
mnimal time to install, little additional hardware
needed, work could be conpleted by a crew of two in
only a brief power outage and all further tree
trimmng fromthere on is elimnated. That's a cost
savings, but the fact that the equestrian activity
takes place within the entire subdivision and
possi bly others as well, they are potentially out of
compliance in more areas than this and the fact that
mai nt enance work has been performed on this at | east
once since the outage of 1990 and they're going to
have to do it at |east again, because they're out of
conpliance with all the codes right now, it would
make sense to raise these lines to 16 feet or as ny
prelim nary nunber four proposal as E-3 exhibit, you
elimnate them and hopefully there would be no nore
vi ol ations of public |law or trespassing. | do not
have any further comments.

MR. MUEHLETHALER: | was out or | noticed another
Com Ed enmpl oyee this fall out measuring the |ines
and I went out and talked with the gentleman and |

asked him what height the |line was at and he said
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11 foot, 4 inches was the |low point, so the |ines
are out of conpliance, and he was out measuring --
he did not measure the high voltage |line because it
was very wet out that day, but he did measure the

| ower one.

JUDGE HAYNES: Do you own horses?

MR. MUEHLETHALER: | do not.

JUDGE HAYNES: Thank you.

Anyt hing further?

MR. BOURKLAND: Regardi ng the request if he or |
own horses, the National Electrical Safety Code
makes no distinction and the fact is anybody out
here could purchase a horse at any time without
requiring permts.

JUDGE HAYNES: Okay. Did you have another person
with you here today you want to offer testimony?

MR. BOURKLAND: M. Pfeffer?

JUDGE HAYNES: Yes.

MR. PFEFFER: What did you say?

JUDGE HAYNES: You want to introduce him as a
wi tness? Does he have testinmony today?

MR. PFEFFER: No.

202



8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

COMM SSI ONER HAYNES:

JUDGE HAYNES:

t hese exhibits

Oh, no?

Did you want to

into the record?

MR. BOURKLAND: Yes.

JUDGE HAYNES: Okay

MR. BOURKLAND: Al

JUDGE HAYNES: \What

map,

menti oned E-1,

MR. BOURKLAND:

A-2, which is the new map,

that | have provided to you.

| have is A, which

which is the --

JUDGE HAYNES: Yes.

CHAI RMAN HAYNES: -

of a horse,
sol utions,

identified for

MR. BOURKLAND

and E- 3,

Okay.

move to admt

and then you

Covenants and restrictions.

is the old

and 2-A, which is a picture

which is your

the record.

Pole 3 listing.

MR. GOLDSTEI N:

MR. BOURKLAND: Yes.

JUDGE HAYNES:

docunents.

j ust

t he ones

| " m just

s this new?

aski ng you,

proposed

and those are the only exhibits you

There was al so a photograph of

You have provided a | ot of other

Did you plan on introducing those or

because how we
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are going to number the listing old?

MR. BOURKLAND: The majority of those had to do
with historical background of this case. Let ne
just review what | have here.

JUDGE HAYNES: Go ahead.

MR. BOURKLAND: | have Exhibit E-2 which is a
copy of the pertinent pages of the National
El ectrical Safety Code. | like to enter that.

JUDGE HAYNES: OCkay. E- 2.

MR. BOURKLAND: Yes. | would like to also enter
Exhibit E-2(b) --

JUDGE HAYNES: You're identifying for the record,

not entering them quite yet. E-2 --

MR. BOURKLAND: -- was the first I CC compl ai nt
relevant to low-line elevation opened April 25,
2006.

JUDGE HAYNES: \What is this printout from?

MR. BOURKLAND: This is off the Internet fromthe
| CC website.

MR. GOLDSTEI N: MWhat is it?

Sweat sweat: E-2(b).

MR. GOLDSTEIN: E-2(b).
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JUDGE HAYNES: Was this an informal conpl aint?

MR. BOURKLAND: This was transcribed over the
tel ephone. | attempted to make an Internet entry
and pick up the phone and call the office in
Springfield and they took it verbally. Justin
Cunber (phonetic) was the individual.

JUDGE HAYNES: Never seen this before. So you
are saying you actually got this off -- this
printout off our website?

MR. BOURKLAND: Yes, correction. This was mail ed
to me from Springfield.

JUDGE HAYNES: OCkay.

MR. BOURKLAND: And | was also given direction to
find it on the website. This is a mailed copy.
Once | received it, | didn't print it from ny
website | ocation.

MR. GOLDSTEIN: Could we see E-2(b). | don't
have that as part of --

MR. JAVAHERI AN: | have a copy.

MR. GOLDSTEI N: -- E-2 Exhibit.

JUDGE HAYNES: This was never docketed, correct?

MR. BOURKLAND: Conpl ai nant 200606852 under the
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right-hand corner

MR. JAVAHERI AN:

MR. GOLDSTEI N:

JUDGE HAYNES:

E exhibits we can

MR. BOURKLAND:

Yes.
Okay.
mar k ?

Yes,

of pole extensions that

JUDGE HAYNES:
MR. BOURKLAND:
st apl ed together.

JUDGE HAYNES:

you are talking about

MR. BOURKLAND:
JUDGE HAYNES:
it's in the folde

MR. BOURKLAND:
JUDGE HAYNES:
MR. BOURKLAND:
| m ght have got
JUDGE HAYNES:
rest of your E's?

MR. BOURKLAND:

That's a formal docunment ?

Are there any other

E-4 simply is docunmentation

| made reference to.

It's on the same page as E-3?

It"'s

Where you have Exhi bit

Yes,

| don'

r.

a separate four pages

| oad per ton?
but it says E-4 on the top.

t think | have E-4 unl ess

You don't have it?

Not in your E folder.

wel |,

E-3 and E-4

"Il give you another copy.

it m xed up.

Yes.

Yes.

Okay. E- 4. That is the

Those are the exhibits
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wi sh to have entered --

JUDGE HAYNES: Ckay.

MR. BOURKLAND: -- on the record, and then |I have
some concl udi ng remarks.

JUDGE HAYNES: OCkay. The |l eaning pole will be
E- 5.

MR. BOURKLAND: Ckay.

JUDGE HAYNES: And wasn't there another picture
how you measured? So E-6 would be the nmeasuring
pi cture. Okay.

MR. BOURKLAND: And this photograph.

JUDGE HAYNES: That would be E-5. These are our
only copies, correct?

MR. BOURKLAND: | have this and if --

JUDGE HAYNES: W th you today do you have any
ot her copies?

MR. BOURKLAND: No.

MR. JAVAHERI AN: Your Honor, | could make copies.

JUDGE HAYNES: In case they have questions, the
ot her attorneys, please hand it to them and |'1]I
make copies at the end.

MR. BOURKLAND: There's additional of these bl ack
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and white.

JUDGE HAYNES: Okay. So M. Bourkland has noved
to enter many exhibits here. Should we do them
i ndividually if counsel and staff have objections?

MR. BOURKLAND: Per haps we could recap them

JUDGE HAYNES: Sure. A -- |'m not doing
obj ections right now. Ais an old map. What's the
date on that old map? '97?

MR. BOURKLAND: 1988.

JUDGE HAYNES: So '88 map, and then A-2 is the
"06 map?

MR. BOURKLAND: Yes.

JUDGE HAYNES: E-1 is the covenant, E-2(a) is the
horse picture; E-3 is the solutions; E-2 is the
safety code; E-2(b) is the informal conplaint; E-4
is the pole extension --

MR. BOURKLAND: Yes.

JUDGE HAYNES: -- literature.

MR. BOURKLAND: Yes.

JUDGE HAYNES: E-5, the picture of |eaning pole,
and E-6 is the measuring picture.

Are there any objections?
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MR. GOLDSTEI N:

JUDGE HAYNES:

MR. JAVAHERI AN: Staff has no objections either.

JUDGE HAYNES:

into the record.

MR. JAVAHERI AN: Your Honor, will we be able to

| have no objections,

Okay.

Then those exhibits are entered

Judge.

(Wher eupon, Conpl ai nant's

Exhi bit Nos. 1, 2, 3 & 4

were previously marked
for identification and

received in evidence.)

mar k those as either Bourkland or Conpl ai

Exhi bits A, A-2,
JUDGE HAYNES:

t hrough E-6.

so on down the road?

nant's

Those are Conpl ainant's Exhibits A

MR. JAVAHERI AN: Thank you.

JUDGE HAYNES:
wi t ness?

MR. GOLDSTEI N:

JUDGE HAYNES:

MR. BOURKLAND:

When do you want

|s there cross-exam nati on of

| have a few questions,
Sure.
| did have concl udi ng

to take those?

Judge.

remar ks.

t he
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JUDGE HAYNES: We'll have -- |'m guessing the

company

does as well and we'll do that at the end.

MR. BOURKLAND: Okay.

JUDGE HAYNES: And staff.

Q
of arid
t hat was
that in
A
Q

A

Q

CROSS EXAM NATI ON
BY
MR. GOLDSTEI N:
M . Bourkl and, the photographs that you s

er measuring the line in Exhibit E-2(a),

how

phot os taken on June 16, 2007. Do you have

front of you?

| do.

Did you take those photographs yoursel f?
| did indeed.

And the person riding do we know what the

measurement is of the stick that that individual

hol di ng?
A

di mensi o

l ength o

horse to

Q

That is a riding crop. | don't have a

n for it, but it appears to be about the

f his armand it's common practice on a
use such a crop.

Can we determ ne fromthese two pictures

is
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mar ked Exhi bit E-2(a) what the height of that
secondary line is?

A At the time this was taken it was somewhere
bet ween your stated 12 feet, one inch, and what we
measured today as 11 feet, 4 inches, confirmed by
your agent.

Q Do you know what the anbience tenperature
was on June 16, 20077

A Not in absolute terms, but notice the man is
wearing a short-sleeve shirt and foliage is
obvi ously summer foliage.

Q So do you know what the temperature of the
conductors were on that day?

A Conduct or tenperature was not measured. I
understand the lines will sag under heavy el ectrical
| oad, particularly during air conditioning and
ambi ence tenmperatures, but that doesn't explain the
droopi ng there.

Q Just answer the question if you woul d,
pl ease. So the measurement on that day was
approxi mately what in your judgnment?

A In my judgment it's the same as it is nost
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recently.

Q And that's 11 feet, 4 inches --

A That's correct.
Q -- of the secondary line?
A That's the measurenment your agent made on

the 11th of Decenber, and nmy measurement was on the

6th of January was a warm weekend, 60 degrees.

Q Where was this measurement taken on your
property?

A Bet ween Poles 1 and 2 at the | owest point.

Q Now the picture of the | eaning pole, which

has been marked as Exhibit E-5, M. Bourkland --

A Yes.
Q -- when was that picture taken?
A | believe in the upper-right corner you'l

find a date of July 31 '02, upper-right corner in
t he margin.
Q Could you show that to nme on the photograph?
A Okay. | have a copy of the issue that you
have and that marking is not there; however, the
ot her two poles were photographs the same day.

Q So my question to you, M. Bourkland, is
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when was this picture taken?

A It was taken the same day. These were
7-31-02.

Q All right. And --

A Page 1, Page 2, Page 3.

Q And so they were all taken on the same date,
July 31, 2002?

A That's correct.

Q And they show that pole -- this is Pole No.

3 and it shows at an angle of approximately 8.3

degr ees. s that your testinmony?
A That's my testinmony.
Q And that's the same angle that it is today?
A No, it's not. It's at 8.5 degrees. It's

not a big difference.
Q Do you have a picture of that as of today?
A Yes. Did we enter that?
JUDGE HAYNES: Anot her | eaning pole.
MR. BOURKLAND: The photograph that shows --
JUDGE HAYNES: | don't think we need another
picture. You just testified that it's now what

angl e?
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THE W TNESS: 8. 5.

JUDGE HAYNES: Ckay. It was at 8. 37

THE W TNESS: That's correct.

JUDGE HAYNES: OCkay. | don't think we need
anot her picture.

THE W TNESS: Yes. That change has taken pl ace
since they tightened it up in April of 'O06.

MR. GOLDSTEIN: Q  Are you saying that since

they tightened the spans in 2006, the angle becanme

| ess or nmore?

A Mor e.

Q Now do you al so have pictures of E-6 which
is measurements that | assume you took?

A | did.

Q And you also took the photographs of these

measurenments; is that right?

A

Q

A

Q

| did.
And when did that occur?
January 6 of this year.

And do you know what the anbient temperature

was on that day?

A

That anbi ent tenperature approached 60 or 61
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degrees that day, and M. Muehl ethaler took down his
Christmas |ights. He can coment on that.

MR. MUEHLETHALER: Very nice day.

MR. GOLDSTEI N: Q.  And you did not measure the
conductors on that day, did you?

A That's a measurenent of the secondary -- the
primary | measured in early Decenber.

Q Oh, I"'msorry. All right. So backtracki ng,

the picture of the secondary was taken in January of

20087
A Yes.
Q Correct?
A Correct.
Q And the picture of the primary these are al

on your property | assume?

A That's correct.

Q That was taken in December of 2007?

A The measurenment | made with the fishing
equi pment was in Decenber of 2007 was the
measurenments of the primary el evation found to be
16 feet, 2 inches?

JUDGE HAYNES: \Which is not depicted on that
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picture, correct?

THE W TNESS: That is correct.

MR. GOLDSTEI N: Q. So the two photographs that
you are showi ng as Exhibit E-6, they are of the
secondary line taken in January of 2008; is that
right?

A That is correct. All right. If I could
restate, the measurement in the primary was made
after the report fromyour field rep. When | saw a
copy of the report that estimted the primary
appearing to be 18 feet, that was a copy of a letter
from your office.

Q Now | assume in |ooking at Exhibit E-3,
whi ch contains your proposing solutions, your
principle solution is to install the additional
transformer or solution number four as you show it
on that page?

A That's correct.

Q And you talk about the idea of elimnating
secondary lines forever.

A Yes.

Q What evidence do you have of that? |Is this
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your own thought?

A No, it's a matter of fact. You | ook at this
drawi ng again --

JUDGE HAYNES: And you are referring to Exhibit
A?

THE W TNESS: -- which is the 1988 edition of
Exhibit A, your primary line comes into this
subdi vision from the north, comes across Od
Homest ead Road, goes through the six properties
encl osed by O d Honestead Road and M Il er (phonetic)
Lane, exits and branches at Pole 5 to the west and
to the south. There is a utility transformer on
Pole 2 at 37 1/2 KVA unit and from that transformer
secondary lines go fromPole 2 to Pole 1 to service
t hose two homes on the north of that, circle another
secondary pair, and support ground cable extend from
Pole 2, to Pole 3, to Pole 4. That's the ful

extent of that secondary.

Q And the lines are buried --

A The secondaries are not buried --

Q -- to the various residences?

A -- to the various residences. There are
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drops fromthe top of the pole to each of the
resi dences.

Q Is there underground service to those
resi dences?

A Yes. So a smaller utility transformer at
Pole 1 and Pole 3 can service all of those

resi dences.

Q Have you investigated what the cost of
addi ng - -

A | have priced.

Q -- the additional transformer?

A 15 KVA transformers can be obtained

dependi ng upon the source from 300 to $1500.
There's various options avail able and they're a
common item

Q Now as a general practice, M. Bourkland, do
you have people riding through your property on
hor seback?

A Fromtime to time, we have horses in there.
It's not an everyday practice, but the NESC does not
make any distinction.

Q When was the |ast tinme sonebody rode a horse
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t hrough your property? Do you recall?

A This summer, this past sumer.

Q And that was the person who's taking the
measurement of the |ine?

A ' m taking the measurement.

Q " mtal king about the E-2(a) exhibit. I's

that the last time somebody rode through the

property?
A That is correct?
Q Okay. And when was the last tinme before

that? Do you recall?
A When did the Sedl ocks (phonetic) nove?
MR. MUEHLETHALER: Two years ago.

MR. BOURKLAND: It woul d be about two years.

MR. GOLDSTEI N: Q. Now you mentioned that one of

the property owners had a barn. That was where the

property was recently sold. There's no | onger
horses on that property, correct?
A That's correct. That's opposite the

Muehl et hal er home across the road.

Q And you nentioned there was another property

in the area.
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A To the south and west, yes.

Q That had a barn capable of four horses?

A Four houses.

Q Are there horses on the property?

A Yes.

Q And do those horses regularly traverse your
property?

A To put it bluntly, | have seen horse shit on

t he road, yes.

Q Across the property?

A But they could come on the property at ny
invitation.

Q Have you invited them on the property
recently?

A No.

JUDGE HAYNES: There is a horse trail?

THE W TNESS: No .

MR. GOLDSTEI N: Q. What needs to be enphasi zed
is that as far as valuing these hones, people who do
have equestrian interests are attracted to them for
pur chase.

A What |'m saying they could appear at any
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time.
Q And are you contenpl ating having horses on

your property --

A Not i mmedi ately.

Q -- with a barn?

A Not i mmedi ately. | purchased anot her car
two days ago that | didn't plan to, so --

Q Let's assume -- |'m sorry, Judge.

JUDGE HAYNES: So if a horse was going to go on
these Iines and had to go on both of your
properties, correct?

MR. BOURKLAND: They would go underneath, yes.

MR. GOLDSTEI N: Q. Let's assune for purposes of
argunment, M. Bourkland, that the lines are not in
compliance with the applicability provisions of NESC
as adopted by the Illinois Commerce Comm ssion both
the secondary and primary as you have testified.

Woul d you be willing to pay for the
rai sing of those lines to what you consider the
appropriate elevation to comply with the NESC?

A The obligation to conply with the NESC

doesn't rest with the custoner. It rests with the
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utility.
Q So the answer is no?
A That is correct. If it were up to nme, 1'd

put a clothes pole on it.

Q ' m sorry?
A If it was up to me, I'd put a clothes pole
under it, but | don't think you want me tanpering

with your equipment.

MR. GOLDSTEI N: | have nothing else at this tine.

JUDGE HAYNES: Staff, do you have any questions?

MR. JAVAHERI AN: Can | have just one second to
consult with nmy client.

JUDGE HAYNES: Sur e.

(A brief pause.)

MR. JAVAHERI AN: Staff has no questions, your
Honor .

JUDGE HAYNES: Okay. Did you have any -- based
on the cross-exam nation of M. Goldstein, are there
any redirect statements you would |ike to make,
anything that's occurred to you based on this
guestioni ng?

MR. BOURKLAND: No, your Honor, | do not.
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JUDGE HAYNES: | assume the conpany is going
next .

MR. BOURKLAND: Yes.

MR. GOLDSTEI N: Yes.

JUDGE HAYNES: How long is it going to be? Two
witnesses? Now |I'm just wondering if we should take
a break now or if we're not going to need a break
since it's lunch tinme.

MR. GOLDSTEIN: \Why don't we take a short break
now.

MR. PARI SE: Fifteen m nutes?

MR. GOLDSTEIN: If we could have about a
10-m nute break, we can come back and put your case
on.

JUDGE HAYNES: Okay. And then we'll just go
strai ght through and finish --

MR. JAVAHERI AN: You want to go straight through,
that's fine.

JUDGE HAYNES: -- after that break and go through
strai ght through. Let's do that.

MR. PARI SE: 12: 25, your Honor?

JUDGE HAYNES: 12: 25.
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(Wher eupon, a lunch break
was taken.)
Okay. Let's go back on the record.

M . Gol dstein.

MR. GOLDSTEI N: Yes. | have three witnesses,

Judge.

First witness is Thomas Adanms to ny right

and two ot her wi tnesses, Paul M celi and Mark Primm

Could we have the other witnesses sworn?

JUDGE HAYNES: Yes, please. Rai se your right

hand.

(Wtness sworn.)

Thank you.

MR. GOLDSTEI N: My first witness is Thomas Adans.

THOMAS ADAMS,

called as a witness herein, having been first duly

SWOr n,

Q

was exam ned and testified as foll ows:

M.

DI RECT EXAM NATI ON
BY
MR. GOLDSTEI N:

Adanms, will you state your name, by whom

you are enmpl oyed, and your business address, and

spel

your

| ast name for the record.
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A My nanme is Thomas Adans, A-d-a-ms. " m
enpl oyed by Commonweal t h Edi son. My business is at

2 Lincoln Center in Oakbrook Terrace, 60601-81

(sic). And the rest of the question | don't
remember .

Q | think that's fine for the nonment. What is
your position or title with Commonweal th Edi son?

A My title is consulting engineer. Let nme
break that down a little bit. Essentially I work in
t he standards department and my responsibilities

i nclude code, regulatory items, and overhead design,
over head systens design.
Q And how | ong have you been enpl oyed by

Commonweal th Edi son?

A On January 30 it will be 30 years with the
conmpany.

Q And how | ong have you been in your present
position with Com Ed?

A Since 1995.
Q And how did you become famliar with the
Bour kl and conpl ai nt agai nst Com Ed?

A | don't recall exactly. | think M. Parise
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asked nme personally for sonme assistance in
determ ni ng what the applicable codes are and things
l'i ke that.

Q Coul d you describe in some detail your
famliarity with the National Electric Safety Code
and the Comm ssion rules that have adopted portions
of the NESC?

A Sure. As part of our instruction standards,
we have to follow the --

(A brief interruption.)

Q M . Adams, | believe nmy |ast question asked
you to detail your famliarity with the Nati onal
El ectric Safety Code adopted by the Illinois
Commer ce Comm ssSi on.

A As part of the standard creation process, we
follow the regulatory requirements as adopted by the
II1inois Commerce Conmm ssion that include portions
of the National Safety Code. W review the changes
that come up in the code to see that our standards
do comply with that code as it becones adopted by
t he Commerce Conm ssion.

As for ny famliarity with the code, |
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have been called on several times to give
depositions in lawsuits involving Commonweal th

Edi son and cl earance and items |ike that. | have
also -- the last time that the | EEE, which is The
Institute for Electrical Electronic Engi neers, held
its power engineering meeting in Chicago, which I
believe was 2002, | was called upon to give an

8- hour sem nar on the National Electric Safety Code.
| have given that several times within Comobnweal th
Edi son itself. | have also taken classes from a
recogni zed authority by the name of Alan Clap
(phonetic) on the National Electric Safety Code and
how it pertains to sone of the |egal cases.

Q Would it be fair to say that you are Com
Ed's expert on the applicability of the NESC to the
Comm ssion rules that have been adopted as part of
t he NESC?

A | think that would be a fair
characterization.

Q And have you reviewed the direct testinmny
of staff witness Greg Rockrohr in this proceedi ng?

A. Yes, | have.
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Q Do you agree with his conclusions regarding
t he grandfathering of the Bourkland |Iines under the
Comm ssion rul es?

A Yes, | do.

Q And next let's turn to what has been marked
as Compl ai nant's Exhibit E-3. Those were the
proposed solutions that M. Bourkland proposed with
respect to the Iines over his property. Have you
revi ewed those sol utions?

A Yes, | have.

Q Let's start with the one that M. Bourkl and
favors, that is No. 4, the installation of
addi tional transformers on Poles 1 and 3.

Do you have any problem with the
installation of those additional transformers 1215

KVA on Poles 1 and 3?7

A | have several concerns with that one.
Q Coul d you outline those concerns?
A Well, first of all, you can't just exactly

throw a transformer on a pole. You have to review
the | oading that the weight of that transformer

woul d cause on that pole. Secondly, there is a
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space requirement that you have for the transformer
of that pole, some OSHA regul ations, some NESC
cl earances for that matter, and the size of the
transformer you have to -- besides the transformer,
you have an arrester you put on there and a fuse or
we call a cut-up, but it's simply a disconnect from
the primary line to the transformer itself.
|'"'mtrying to think of major ones you
woul d have to get what he's proposing. You al so
have to change that to a dead-end pole, which neans
| have to put some sort of guine (phonetic) down
there, which is different.

The other problem | have with that he
tal ks about elimnating secondaries. | can't
elimnate the neutral. The neutral has to be
continuous. There is a National Safety Code
requi rement that you have a continuous neutral on a
mul ti-grounded system That's what you have is a
mul ti-ground system You have to continue through
there, so | can't really do that wi thout dead-ending
and taking the whole thing underground a little

ways.
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Q And so his estimte of approximately $1500
for each transformer, do you have any coment with
respect to that particular cost that M. Bourkland
stated?

A That's referring to the cost of the
transformer only. Again, it doesn't include the
arrestors. It doesn't include cut-out devices. | t
doesn't include the guine |I was tal king about. | t
doesn't include the | abor that would be required to
put it back there as well.

Q And at this point in time you do not -- do
you have an estimate as to what that cost would be
if solution nunber four was foll owed?

A | can give you a guess. Last time | really
| ooked at it solidly was about two years ago, but at
that time it was a bill of $5,000 per transfornmer
installation.

Q And let's now | ook at No. 2 is his proposal
for pole extensions, which are provided in a little
more detail, not only in Exhibit E-3 but also E-4.
Do you have any coment with respect to his -- the

proposal to in effect raise the additional existing
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lines?

A | have a few coments about that. W have
used -- and he notes there | think that they're
avai |l able on the Com Ed system We have used pole
extensions in the past. You have to go back a
number of years to exam ne the reason why those were
originally done, and those were originally done to
add the neutral on the top of the lines or actually
a static wire -- I'"'msorry -- a static wire on the
top of some of our transm ssion |ines.

The reason that's a concern because by
addi ng something to the top of the pole, you now
have a | oad higher up that translates down. That
m ght mean |'m going to have to change out the pole

itself to enable it to handle the extra weight

that's -- wi thout getting too technical, it has to
do with what they call noment arns. It's simply
translating weight |like a |lever translating weight

to the top of the pole that wouldn't normally be
present . It's an extra weight.
MR. BOURKLAND: We understand moment arms. Thank

you.
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MR. GOLDSTEI N: | didn't hear.

THE W TNESS: He said he understood monment arns.

JUDGE HAYNES: Just so the record's clear,
moment arnms?

THE W TNESS: It's a technical engineering term
It has to do with |ike torque. You are applying
torque up here that applies to the different forces.
It's called a monent of force or moment arm force.

MR. GOLDSTEI N: Q. So if we were to | ook at E-4,
which is the pole extension proposal that relates to
No. 2 and 3, could you explain what you are talking
about with respect to how weight shifts?

A Looki ng at that exhibit, essentially what
you are going to be doing is placing the cross arm
with those wires up at the top of the pole or at the
top of the extension, which is nmoving the | oad up
how ever tall it is.

Let's assume it's going up 4 1/2 feet.
That would move it up 4 1/2 feet. Wnd load is
really what it's really designed for. W have to
design for 40-m | e-an-hour wind at zero degrees

Fahrenheit with a half-inch height on the wres.
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That produces one heck of a wind force. That's
really what we're designing. I n order to push that
up 4 1/2 feet is going to add a |lot nore wind | oad
to the top of that pole that was there before.
whenever we do something |like that, we also review
what we call the class of the pole. It's
essentially the diameter of the top of the pole
which dictates somewhat the strength.

Q So in your judgment then if solution nunber
two were followed, it would -- what would be the
i keli hood that you have to replace the pole?

A W thout reviewing it, | couldn't give you an
absolute definite answer, but | would put the
probability at better than at half of that to
replace the pole. Judging by the picture | saw,
probably class four pole, I'd probably go like a
three, which is a particular pole just so you know.

Q Wth respect to those two solutions, numbers
two and four on Exhibit E-3, if either one of those
solutions would be followed by the Comm ssion as a
result of this conplaint proceeding, who would bear

the cost of whatever that cost would be for either
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one of those solutions?

A Typically it's going to be the customer that
bears that cost. Since we're grandfathered in, it
is really the -- it's like a request that we do
somet hi ng above and beyond what we would normally do

whi ch would then be the customer's responsibility to

pay for it.
Q Now you have heard this norning various
hei ght measurenments for the primary and secondary

I ines over M. Bourkland's property, and do you have
any opinion as to whether those various heights
taken at those various times by M. Bourkland are in
compliance with the NESC code sections that are
applicable and adopted by the Illinois Commerce

Conmm ssion?

A Based upon what | heard, | would think they
woul d still be in conpliance. One of the things
that's not mentioned in the testimony is in the

grandfat her testimony is that before 1990 when the
code really changed to specify an absolute m ni mum
hei ght what they did was they measured it with a

condition that it was at 60 degrees Fahrenheit and

234



10

11

12

13

14

15

16

17

18

19

20

21

22

no wind. That's conductor tenperature, not ambient
temperature, conductor tenperature. They made
al l owances for anything up to 120 degrees Fahrenheit
assum ng that's normal sunlight. At 60 degrees at
12 feet it mght sag down as nuch as 18 inches up to
120 degrees for that typical span length. There was
a tenperature allowance built with that code. I
don't want to get too technical.
MR. GOLDSTEI N: | have nothing else of the
wi t ness.
JUDGE HAYNES: Do you have cross-exam nation of
this witness?
MR. BOURKLAND: | have some questions of the
wi t ness.
JUDGE HAYNES: Go ahead.
CROSS EXAM NATI ON
BY
MR. BOURKLAND:
Q lt's Tom?
A Tom have you --
JUDGE HAYNES: How about M. Adans.

MR. BOURKLAND: Q. M . Adanms, yes. You state
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t hat you carry a continuous ground --

A Correct.

Q -- on the secondary line.

A Correct.

Q From ny observation, that ground does not

exi st north at the Pole 1, North/South of 5, and
there is a ground conductor com ng down both Pole 2
where the 37 1/2 KVA transformer's installed and

it's the only ground on that secondary.

A The ground conductor would be the neutral.
Q The neutral --

A Yes.

Q -- ground?

A No, neural north of Pole 1.

Q Two-twenty single-phase single tab carried

to ground neutral ?
A | have to see the |ocation you are talKking
about. Very often we'll have the neutral on primary

arm You have a neutral and primary both on that

arm
Q What |'m stating is -- let nme give ny
credenti al s. I"mwith Ferm Lab. | ve been an
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engineer in electrical and mechanical systens.
JUDGE HAYNES: First, I can't hear you,
M. Bour kl and. You are not in this --

JUDGE HAYNES: | can't hear you. Do you have
obj ection?

MR. GOLDSTEI N: Yes, Judge. | don't mnd him
answering the question. This is the time for himto
ask questions of the witness, not make statements of
what he believes exist at the various poles.

JUDGE HAYNES: You know, M. Bourkland, |I'm
sorry. | didn't hear what you said, so | can't rule
on this. Coul d you restate your question to the
witness?

MR. BOURKLAND: Q. The question to M. Adans was
wher e does his ground continue beyond Pole 1 to the

north, Pole 5 to the south?

A Not having | ooked at the area, or been out
there, or seen those poles, | can't conmment on that.
Q Ckay. He just stated -- I'mwith Ferm Lab,

an electrical engineer for 38 years and | have lived
out there since 1971 and | don't see any grounds

goi ng beyond those points or any neutral --
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MR. GOLDSTEI N: Judge, | don't m nd him asking
t he question and M. Adanms responding to the
guestion. | move to strike the rest of his coments.

JUDGE HAYNES: You wi Il have the opportunity to
provide -- at the end to provide if you have nore
i nformati on, however, at this time you are just
aski ng questions of M. Adans.

MR. BOURKLAND: Q. M . Adams, when mai ntenance
is down on a utility line, does it then have to conme

into conpliance current NESC?

A Can you define what you nmean by mai ntenance?
Q When it's out of conmpliance.

A No. No.

Q When we have a pole that's listing at 8 1/2

degrees and it's out of conpliance a second tine in
a very short period of time --
A Agai n, can you define what you mean by
mai nt enance? That was nmy question.
Q Any mai nt enance? When you have to respond
to an ICC conmplaint that it's at 10 feet, 4 inches.
A Again, the Illinois Commerce Conmm ssion in

t he adoption has a separate section that | believe
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it's 305. | can't remember. It's like the very
first page of their adoption. They know there's the
grandf at her clause. The grandfather clause allows
us to maintain the existing clearances if it is in
compliance, and from what | have | earned so far,
it's in conmpliance.

Q I rrespective of safety?

A Safety is part of what is foll owed. Agai n,
if it's in conpliance with the code at the time that
it was constructed, it is deemed to be safe.

Q Do you believe that human life is nore
val uabl e than saving a dollar?

MR. GOLDSTEI N: Coul d we have that question
repeat ed, please.

MR. BOURKLAND: Q. Do you believe that saving a
human life is less inmportant than saving a dollar?

MR. GOLDSTEI N: | ' m going to object, Judge. He
has to specify what he's talking about with respect
to this particular matter and not as a general
gquesti on.

JUDGE HAYNES: Sust ai ned.

MR. BOURKLAND: | think it's well understood that
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we can reach those utility lines without a great
deal of effort.

JUDGE HAYNES: Ckay.

MR. BOURKLAND: Q. Il's that what you want to
happen?

MR. GOLDSTEI N: Obj ection, again, Judge. Let him
be nore specific as to what he's referring to.

JUDGE HAYNES: | think that it goes against the
scope of what M. Adams is here to testify to. Do
you have specific questions regarding the testinony
he has offered today?

MR. BOURKLAND: | will repeat the first question.

MR. BOURKLAND: Q. Where is the continuity of
t he neutral ?

MR. GOLDSTEI N: That question's been asked and
answer ed, Judge.

JUDGE HAYNES: | remenber that being -- he stated
he doesn't know.

MR. GOLDSTEI N: Obj ecti on.

JUDGE HAYNES: So, M. Adanms, you haven't visited
this?

THE W TNESS: | have not visited the site.
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JUDGE HAYNES: Oh, continuity of the site? Do
you have other questions for the witness?

MR. BOURKLAND: |'"m just giving it some thought
here.

JUDGE HAYNES: Okay.

MR. BOURKLAND: Q Are you famliar with the
extension to the NESC for pedestrian cl earances
where horses are not restricted?

A I|'mfam liar with Table 232-1, which
contains that clearance at Note 9 which specifies
t hat the spaces accessi bl e does not necessarily
i nclude those areas where horses and other | arge
animals are not normally encountered nor reasonably
anticipated | believe is the way the phrasing is on

t he note. Now it was not that way prior to 1990.

Q Does it say it has to be posted restricted?

A No. That's not a requirenment.

MR. BOURKLAND: | have no further questions of
M . Adans.

JUDGE HAYNES: Okay. Does staff have questions?
MR. JAVARI AN: Could | have just one m nute, your

Honor .
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JUDGE HAYNES: Ckay.
(A brief pause.)
MR. JAVAHERI AN: Just a couple of questions, your
Honor .
JUDGE HAYNES: OCkay
CROSS EXAM NATI ON
BY

MR. JAVAHERI AN:

Q M. Adams, ny name is Arshia Javaherian and
| represent staff of the Illinois Commerce
Comm ssion, and |I'|ll be brief here.

You did mentioned that the NESC -- and
| ' m paraphrasing here. Correct me if this isn't
exactly what you said -- allows for a sag in the
line because of the tenperature. St at ed anot her
way, you state the NESC regul ates the lines at 12
feet but allows for sag below 12 feet because of
tenperature?

A Correct.
Q That is correct?
Coul d you please tell nme where in the

code you draw that fron?
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A It's not in the present code. It is in the
previous ones. The 1984 tal ks about sag is measured
at 60 degrees Fahrenheit. | believe it's 232(a)
somet hi ng about the 1984 code.

Q Do you know when it was taken out of the --
out of NESC?

A 1990. That's when they went to the -- |
think they're called uniform clearance reference
system or sonmet hi ng.

Q Thank you.

And are you famliar with the last time
t hat Commonweal t h Edi son measured the lines? |
believe it was in response to M. Rockrohr's
testinony and the questions that were asked and
there was a question as to what the insul ated
secondary conductor was at. Are you famliar with
t hat current measurenent?

A | was shown those measurements this morning,
yes.

Q And would it be your recollection that was
measured at 11 feet, 9 inches?

A. Correct.
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Q And are you aware of when that was taken?

A You mean |ike --

Q Roughl y what mont h.

A Ckay. | want to say |i ke Decenber, but
" m - -

Q Woul d you say that in December the I|ines
woul d have not had the sag they would have in the
summer nont hs?

A It's hard to say, because, again, it's the
conductor tenperature which would be dictated nore

with the load flowi ng through it than the ambi ence

around it.

Q As far as -- so, therefore, Decenber could
be -- could have the same sag in your opinion as
July?

A Correct.

MR. JAVAHERI AN: No further questions, your
Honor .

JUDGE HAYNES: Any redirect?

MR. GOLDSTEI N: | have just one comment, Judge,
that Paul Mcelli is here as well as Mark Prinmm and
they'll be addressing some of the questions that
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have been asked on cross-exam nation.
JUDGE HAYNES: So no redirect?
MR. GOLDSTEI N: | have none.
JUDGE HAYNES: Thank you, M . Adans.
MR. GOLDSTEI N: You are excused.
JUDGE HAYNES: Call your next w tness.
MR. GOLDSTEI N: Judge, | would like to call Pau
M celi.
JUDGE HAYNES: Good afternoon. You' ve al ready
been sworn this afternoon, correct?
MR. M CELI : Yes.
PAUL M CELI ,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY
MR. GOLDSTEI N:
Q M. Mceli, please state your nanme and spe
your |ast name for the record.
A Paul Mceli, Mi-c-e-I-i.
Q And by whom are you enployed and in what

position?
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A | am enmpl oyed by Com Ed. | ' m project |ead
in the vegetation managenment department.

Q And how | ong have you worked for
Comonweal t h Edi son?

A | have worked -- |'ve been there 14 years,
10 years as a contractor, four years as
Com Ed enpl oyee.

Q And how | ong have you been in your present
position?

A Si x years.

Q And how did you become famliar with
M. Bourkl and?

A In response to the notification for tree

trimmng, | received a telephone call fromhimin

April of 2006 stating he did not want us to trimthe

trees on the property because he felt that the

secondary wire was too | ow. He wanted to ride a

horse under there and he wanted that to be addressed

before we trimed the trees.
Q And could you describe the tree-trimm ng
procedures that Comobnweal th Edi son follows with

respect to notifying custonmers that there will be
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tree trimm ng?

A We use a couple of different procedures.
The one is we mail a postcard to all the customers
on a particular circuit. That circuit that
M. Bourkland lives on | did a request for mailing
in February 2006 and | had quite a few | ocations to
send addresses to. There's approximtely 25,000
customers on this |ist. He is in here. He's on
toward the end of nmy list but on that particular
circuit, so a postcard was mailed to him based on
this list. Additionally, we do a publication in
| ocal newspapers so that -- which is also part of
the requirement for notification.

Q And did M. Bourkland ever respond to you
with respect to receiving notice that there would be
tree trimm ng?

A Yes. He called prior to the tree trinmm ng
before we started and said he did not want tree
trimmng to take place and | said | would wait unti
the issue was addressed.

Q Do you recall when that occurred

approxi mately?
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A It was in April of 2006.

Q Now we have provided, have we not, certain
e-mails with respect to the tree trimm ng on
M. Bourkland's property and they have been marked
as Com Ed Exhibits 1 and 2. Coul d you | ook at those
briefly, M. Mceli, and generally describe what is
contained first on Com Ed Exhibit 1 and then on Com
Ed Exhibit 2?

A The first is 2007. This is a description of
an encounter with M. Bourkland follow ng tree
trimm ng performed on his property.

Q And when did that occur?

A The encounter occurred when we did the
actual trimm ng in Septenber 2006.

Q And does this accurately describe what
occurred when the tree trimm ng occurred in |ate

Sept ember of 2007?

A Yes, it does. Once we finished the
trimmng, | left to go to another property and the
crew was just finishing picking up there, since they

had conpleted their tree trinmmng, and | observed a

vehicle comng at us and then stopping in the mddle
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of the road, making a U-turn, and not sure whether
it was M. Bourkland, but as it turns out, he's
chasing after us and driving in the opposite |ane of
traffic running cars off the road, running a stop
sign in a 45-m | e-an-hour zone through a school zone
attenpted to run me into the guardrail. | stopped.

MR. BOURKLAND: Obj ecti on.

THE W TNESS: He got out of his vehicle --

MR. BOURKLAND: Obj ecti on.

THE W TNESS: -- came up to nmy vehicle.

MR. BOURKLAND: Obj ecti on. Obj ecti on. Nobody
ran you into the guardrail. If it was nmy intent, |
woul d have done it.

THE W TNESS: | was able to stop.

JUDGE HAYNES: Hol d on. | understand that
per haps you don't agree with his account.

MR. GOLDSTEI N: Q. Now this e-mail that's
contained on Com Ed Exhibit 1 is dated Septenber 27,
2006, when was the actual tree trimm ng acconmplished
on the Bourkland property?

A It was that day, September 27th.

Q And you were present during the tinme that
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the tree trimm ng was done?

A That's correct.

Q And who does the tree trimmng for Com Ed?
A Contractor Asplundh.

Q Woul d you spell that for the record?

A A-s-p-1-u-n-d-h.

Q And you were physically present when they

did the tree trimmng?

A Yes.

Q s that right?

A Yes, that's correct.

Q Now could you tell us where the trees are

with respect to the overhead lines that were trinmed

on September 27, 20067

A. There were several trees at the rear of the

property, some growing within the easement, sone to

the side of it. | know | spoke to | ower grow ng

speci es, but there are several trees -- there's Elm

Mul berry, which it tends to be | arge-grow ng
species. There was -- there were branches in
contact with both the primary and secondary wires

we went back there to trim
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Q The second page of Com Ed Exhibit 1 is an
e-mail from Paul Kelligan (phonetic), and you were
copied on this, and it's dated Septenber 26, 2006.
That was the day before the tree trimm ng occurred?

A Well, actually there's another one that is
prior to that, but | believe September 9th where
foll owing the evaluation of the secondary wires Paul
Kelligan informed me he had left a message for
M . Bourkland and that the issue had been addressed.

Q And that is contained on Com Ed Exhibit 2;
is that right?

A That's correct.

Q Now with respect to Com Ed Exhibits 1 and 2,
these are e-mails that are kept in the ordinary
course of Com Ed's business, are they not?

A Yes.

Q And they are part of the conmpany's books and
records; is that right?

A That is correct.

Q And there is a Com Ed Exhibit 3 which is a
post card. Coul d you describe what the postcard is

meant to do?
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A It is meant to provide the customer with
notification that we would be doing tree trimm ng,
provide the phone number of the Illinois Comerce
Comm ssion as required, and I'mnot sure if this in
2006 we had that on there, but we do currently have
an 800 nunber whereif a customer they're interested
in getting a hold of us can get a hold of us and
contact us and it makes it easy for them

Q Let's now turn to Com Ed Exhibit 3-A. That
is a letter dated August 25, 2006 to M. Bourkl and,
is it not? Could you describe in general terms what
is contained in that letter?

A It is our standard refusal letter whereif
customers do not want us to trimtheir trees, once
we feel we have adequately addressed their concerns,
we would send this letter out to let them know we
are going to be out there to trimthe trees. This
is dated August 25, 2006 which is approximtely --
well, a little nore than 30 days before we actually
did the trimm ng.

Q Are there instances where Commobnweal th

Edi son is allowed to trimtrees within its easenment
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wi t hout a | andowner's perm ssion?

A Yes, there is under emergency situations.
This particular property had gone through an extra
growi ng season. As | stated, there were trees in
contact with the primary, which really is a safety
hazard, and it was time for us to address the issue,
and this outline in the easement provisions we went
out there and trinmmed the trees.

Q And, in your judgment, M. Mceli, were the
procedures that Comobnweal th Edi son followed with
respect to remaining on M. Bourkland's property
within the Comm ssion rules and the | aw?

A Yes, they were. We followed ANSI 8300
cl earance standards or tree trinm ng standards.

Q What about with respect to notification of
M. Bourkland that the tree trimm ng was going to
occur ?

A We had conversations throughout 2006. There
was more than adequate communi cations with him much
further beyond what we would normally do, | think
even nore conversations with M. Bourkland than | do

with any other custonmer.
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MR. BOURKLAND: Obj ecti on.
JUDGE HAYNES: Overrul ed.
MR. GOLDSTEI N: Q Was there -- I'm sorry.
JUDGE HAYNES: | believe he objected to
M. Mceli's |ast statenment.

MR. GOLDSTEI N:  And --

JUDGE HAYNES: | overruled it.
MR. GOLDSTEI N: -- | have no other questions of
M. Mceli. | would nove into evidence Com Ed

Exhibits 1, 2, 3, and 3(a).

JUDGE HAYNES: Have you provided copies of these
exhi bits?

MR. GOLDSTEI N: Yes.

MR. JAVAHERI AN: | don't have -- | have one
e-mai |l and sonme notes. | don't know that the letter
t hat was sent to M. Bourkland or anything else.

JUDGE HAYNES: M. Bourkland, do you have copies?

MR. BOURKLAND: | do.

JUDGE HAYNES: Okay. Okay. Do you have
questions for the witness, M. Bourkland?

MR. BOURKLAND: Yes, | do, and | also have a

question for M. Gol dstein.
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MR. GOLDSTEI N: ' m not a witness, M. Bourkland.
MR. BOURKLAND: ' m asking --
JUDGE HAYNES: \What is the question for
M. Gol dstein?
MR. BOURKLAND: -- why when there was a request
for disclosure this was not provided?
MR. GOLDSTEI N: What wasn't?
MR. BOURKLAND: My request for the note and menos
bet ween Com Ed personnel and Paul M celi.
MR. GOLDSTEI N: | thought we provided that to
you.
MR. BOURKLAND: No, sir.
MR. GOLDSTEI N: Wwell - -
MR. BOURKLAND: There's far nore here than was
provided to me.
MR. GOLDSTEI N: | don't think so.
CROSS EXAM NATI ON
BY
MR. BOURKLAND:
Q Okay. M. Mceli, in an e-mail you wrote
after your surprise visit, second line in the first

par agraph states, we did not tell M. Bourkland we
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were com ng.
JUDGE HAYNES: So we're tal king about Exhibit --

MR. BOURKLAND: Exhibit 1.

JUDGE HAYNES: -- Exhibit 1. Okay.
THE W TNESS: Right. Well, follow ng
notification, |I don't make an appointment with the

customer to come out there when we're doing refusal
trimm ng.
MR. BOURKLAND: Q. Were you aware of ongoing

di al ogue between ne and M. Kelligan --

A Yes.
Q -- and he informed about the fact that the
di scussions since 19 -- I'msorry -- 2002, an

engi neering visit, and this was an ongoi ng issue and
we had agreed there would be no trimm ng until that
was resol ved?

A Yes, and there is one e-mail does state that
he did | eave you a nmessage, he called and left a
message. He told you that the issue was addressed
and that we would be com ng out.

Q Can you certify that message though?

A. All | know is what he told ne. He tal ked to
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you and he said you made the coment

was -

- your having an issue with your

that's maybe why you didn't get

Q

Per haps there was no evidence of

postcard either.

t hat

t he message.

any

in February.

t here

wi fe and

Do you customarily trespass on peopl es’

A The postcards were sent
Q

property?
A

No. We follow the easenent

do specifically state we're allowed to enter

property to maintain the trees.

Q
the t

A

You make reference

i me.

"' m sorry.

referring to.

JUDGE HAYNES:

is al

| the time?

MR. BOURKLAND:

i mmedi ately, but I

correspondence, but

t hat'

have

S not going to be tolerated and your

i ndi cated t hat

it's a civil

matt er

and

your
in here this is done al
"' m not sure what you are
What are you referring to? \What
Q I'"munable to reference it
do recall it was in the
| wish to make it clear that

read

provi sions which

col | eagues
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that into the materials | backed up.

MR. GOLDSTEI N: | nmove to strike that, Judge, and
it's not the question and sonme kind of comment
with respect to what may or may not occur at sone
time in the future which has nothing to do with this

particul ar conpl ai nt.

JUDGE HAYNES: "Il read it in the record;
however, it is not a question and you don't have to
answer it.

MR. BOURKLAND: Q. Another question of
M. Mceli, in the first two lines of your e-mail to
Edward L. Cunni ngham "I have good news. W trimed
the refusal.” Were you aware that ongoing
negoti ations were still taking place and did that
get respected?

A Yes, absolutely, and, as | stated before,
M. Kelligan let me know that the issue had been
addressed and we could move forward with the tree
trimm ng.

Q That's why you are here today.

JUDGE HAYNES: Next questi on.

MR. BOURKLAND: That was a statenment, your Honor.
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| could make another statement but 1'Il withhold it.

JUDGE HAYNES: Ri ght now if you have questions
for M. Mceli. You will have an opportunity to
provi de additional testinony.

MR. BOURKLAND: Okay.

JUDGE HAYNES: No further questions?

MR. BOURKLAND: | rest.

JUDGE HAYNES: Okay. Does staff have questions
for this witness?

MR. JAVAHERI AN: One m nute, your Honor.

JUDGE HAYNES: Sur e.

MR. JAVAHERI AN: Just a couple of questions, your
Honor .

JUDGE HAYNES: Sur e.

CROSS EXAM NATI ON
BY
MR. JAVAHERI AN:

Q M. Mceli, excuse nme. My nanme is Arshia
Javaheri an. | represent staff. | just have a
coupl e of questions for you. First question is is
it ComEd' s practice to trimtrees on the insul ated

secondary |ines?

259



10

11

12

13

14

15

16

17

18

19

20

21

22

A Our cl earance standards are two feet for
regrowth unless it's established there's heavy
cont ent .

Q And when you say your standards, is this
Com Ed's in-house standards, or is this ICC s
standards, or are there sone other codes that you
are follow ng here?

A | would say in-house, but it's ny
understanding that the ICC is well aware of what our
standards are and that the ICC is in agreement with
t hose standards.

Q And then just follow-up with that, is there
any change in those practices or in-house standards
when the tree trimm ng on the secondary line is
around a primary conductor that is in the same span?

A Yes, because we don't trim for stand-al one
secondary, so we only trim for secondary when we're
trimmng for the primary unless there's heavy
cont ent .

MR. JAVAHERI AN:  Just one m nute.

THE W TNESS: One m nute, please.

MR. JAVAHERI AN: Q. " m just going to ask
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clarification questions regarding nmy first question
just to make sure we're on the same page. I

negl ected to state in the first question when it

is -- when you said it's your practice to trim
around secondary lines, that is when it is a

st and- al one secondary. s that -- would your answer
be the sanme or your answer would be different?

A No. It's a stand-al one secondary.
Generally, we do not trim for stand-al one secondary
unless its primary present we would not be trinmm ng.

MR. JAVAHERI AN: No more further questions from
staff.

JUDGE HAYNES: Okay. Do you have redirect?

MR. GOLDSTEIN: There is no redirect, Judge.

JUDGE HAYNES: Thank you.

MR. GOLDSTEIN: Was there ruling on the Exhibits
1, 2, 3, and 3(a)?

JUDGE HAYNES: There is not.

Do you have an objection to having
t hese entered into the record?
MR. BOURKLAND: ' m sorry. | didn't hear the

guesti on. | was thinking of something.
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JUDGE HAYNES: Sure. Do you have an objection to
entering Com Ed Exhibits 1, 2, 3, and 3(a) into the
record?

MR. BOURKLAND: | have sonme objections with
Exhibit 1 as it's written with a great deal of
hyperbole and | don't think it's an accurate account
of the vegetation people and their behavior.

JUDGE HAYNES: You wi |l have an opportunity to
provi de your version of the events if you want when
we provide your rebuttal testinony, so on that basis
| wouldn't deny adm ssion into the record.

MR. BOURKLAND: Okay.

JUDGE HAYNES: Okay. Do you have any ot her

does staff have an objection?

MR. JAVAHERI AN: No objection, your Honor.

JUDGE HAYNES: OCkay. Although I do question how
rel evant the whole tree-trimm ng discussion is to
t he height of the lines, but he testified to it and
so we'll let -- is it ComEd' s 1, 2, 3, and 3(a)

will be admtted into the record.
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as

(Wher eupon, Com Ed
Exhibit Nos. 1, 2, 3 &
3(a) were previously
mar ked for identification
and received in
evi dence.)

MR. GOLDSTEI N: Thank you, Judge.

JUDGE HAYNES: Ckay.

MR. GOLDSTEIN: The witness is excused, Judge?

JUDGE HAYNES: Yes. Thank you.

MR. GOLDSTEI N: | would like to call Mark Primm

the final witness.

JUDGE HAYNES: Good afternoon.

MR. PRIMM  Good afternoon.

JUDGE HAYNES: M. Primm | would like to rem nd

you you've been sworn in this afternoon.

MR. PRI MM Yes.

MARK PRI MM,

called as a witness herein, having been first duly

sworn, was exam ned and testified as foll ows:
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DI RECT EXAM NATI ON
BY
MR. GOLDSTEI N:

Q M. Primm would you state your nane for the
record and spell your |ast nane.

A My name is Mark Primm  The |l ast name is
spelled P-r-i-mm

Q By whom are you enpl oyed and in what
capacity?

A ' m enmpl oyed by Com Ed in the capacity of
emer gent work supervisor of construction in the west
central region.

Q And could you generally describe your duties
as supervisor?

A My duties are the coordinating and
scheduling of the emergent activities as well as
foliage and craftsmen managenment.

Q And when you tal k about the emergent work
supervi sor, what does that really mean?

A What that really means if there's something
that is broken, then if there's a power outage, it

is my responsibility to make certain that we restore
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that power in a timely fashion and/or we make
repairs to items in a timely fashion if there's
somet hing that is broken.

Q And are you the supervisor of a WIlliam E.
Sopodas S-o0-p-o0-d-a-s?

A Yes, | am

Q And did you direct M. Sopodas to go out to
the property to take measurements of various |ines
on the property?

A Yes, | did.

Q And this was done in response to certain
guestions that were raised in the testinony of
M. Greg Rockrohr on behalf of staff; is that right?

A That is nmy understanding; that is right.

Q And M. Supodas went out to the property,
did he not?

A Yes, M. Sopodas went out to the property
and took measurements behind the address
6 N- as Novenmber - 347 O d Homestead Road.

Q And when he took those measurenents and so
forth, he provided you with an e-mail describing the

measur ements and what he did out at this
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property; is that correct?

A. That is correct.

Q He also in effect responded to what will be

marked as a joint exhibit of staff and Com Ed which

was in response to the various requests for
informati on made by M. Rockrohr in his testinmony;
is that right?

A That's correct.

Q And | show you now what's been marked as
Com Ed Exhibit 4, a series of e-mails to you from
M. Sopodas, are they not?

A That is correct.

Q And they describe what he did when he went
out to the property, Bourkland, property beginning
on December 12, 2007; is that right?

A Yes, that is right.

Q And the Com Ed Exhibit 4 those various
e-mails they're part of the books and records of
Comonweal t h Edi son Conpany, are they not?

A That is correct, they are.

Q And they're kept in the Comobnweal th Ed

Conpany's ordi nary course of business; is that
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right?

A That is right.

MR. GOLDSTEI N: | have nothing else of the
wi t ness. | would nmove into evidence Com Ed Exhi bit
4.
JUDGE HAYNES: Okay. Is there any objection?
MR. JAVAHERI AN: | have not seen Com Ed Exhi bit

4, your Honor.
(Document tendered.)
M . Bourkl and, do you have any

obj ection?

MR. BOURKLAND: | have questions for the w tness.

MR. JAVAHERI AN: Staff has no objection to
adm ssion of Com Ed Exhibit No. 4.

JUDGE HAYNES: Do you have objection to adm tting
the exhibit?

MR. GOLDSTEI N: He has cross-exam nation.

MR. BOURKLAND: | dispute the accuracy of these
measur ement s.

JUDGE HAYNES: Do you want to go ahead and
cross-exam ne the witness and then |let me know if

you obj ect. Go ahead and cross-exam ne the witness.
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CROSS EXAM NATI ON

BY

MR. BOURKLAND:

Q s it M. Prim?

A Yes, It 1Is, sir

Q On the day you were sent out there, what was
the weat her |ike?

A | did not personally go out there. An

enpl oyee of m ne went out there.

Q Were you aware of the weather that day?

A Sir, it was in December, so |I'm not exactly
certain what the tenmperatures were.

Q Are you aware it had been raining all day
and everything was thoroughly soaked?

A No.

Q And you are asking himto measure utility
i nes under wet conditions. What did he use for
measuri ng device?

JUDGE HAYNES: One question. At the tinme were
you aware that it had been raining?

THE W TNESS: If it was raining that day, then,

yes, | would have been aware that it was raining.
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Do | specifically remenber? M answer to that is,
yes, it was raining. | do know it was raining.

MR. BOURKLAND: M . Muehl ethaler, do you know if
it was raining?

MR. MUEHLETHALER: Yes, it was.

MR. GOLDSTEIN: Wait a second.

JUDGE HAYNES: Hold on. W're just asking
guestions of --

MR. GOLDSTEI N: If M. Bourkland wants to put in
kind of a rebuttal --

JUDGE HAYNES: Thank you, M. Gol dstein.

MR. GOLDSTEIN: -- he certainly has a right to do
t hat .

MR. BOURKLAND: Your - -

MR. GOLDSTEIN: To ask his own wi tness this

guestion at this time is --

MR. BOURKLAND: Pardon ne. If I don't follow
exact | egal procedure, I'mnot an attorney. "' m an
engi neer.

JUDGE HAYNES: Understood. Okay. So your first
guesti on he has answer ed. | don't recall your

second question.
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MR. BOURKLAND: Q. \What was the technique used
to measure that?
A He has a fiberglass measuring stick.
Q Were you aware that he refused to touch the

7.2 (sic) KVA line?

A | was aware of that.
Q Because it was wet?
A | was aware of that.
Q He makes a claim here that the secondary

line was at 11 feet, 9.

A That's correct.

Q And, yet, he spoke to nmy witness and told
himit's 11 feet, 4 and in earlier testimny here
did you hear nme show the photograph of 11.4?

A Did I hear your testinmony? That's correct.

Q So | have doubts that what he saying is

correct.
A You had a two-part question and you had a
guestion that was not a two-part question. | did

hear your testimny, but you asked another question
about was | aware that he tal ked to your neighbor.

The answer to that question is no.
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Q We have verified that. Hi s assessnment on
the primary line did he actually measure that?

A | believe he went out there a second tinme to
take the measurenment.

Q Did he measure it at any tinme?

A My understanding he did measure the primry,
so the answer is yes.

MR. BOURKLAND: | would |ike an opportunity to
meet with this man on the site.

JUDGE HAYNES: Do you have any further questions
for the witness?

MR. BOURKLAND: No, | do not.

JUDGE HAYNES: Okay. Do you have an objection to
admtting Com Ed Exhibit 4 into the record?

MR. BOURKLAND: Yes, | do. | believe it is
accur ate.

JUDGE HAYNES: Okay.

MR. BOURKLAND: | verified that nyself.

JUDGE HAYNES: And you are talking about the
11 foot, 9 nmeasurement?

MR. BOURKLAND: " m tal ki ng about both

measurenments, secondary and primary.
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JUDGE HAYNES: Okay.
MR. BOURKLAND: And he further states in his meno
pl ease contact me if you have any questions.
JUDGE HAYNES: Are you tal king about now from
Mark to Bill?
THE W TNESS: The question was fromBill to me is
t hat what you are stating?
MR. BOURKLAND: Q That's what it states there,
but | question as well --
JUDGE HAYNES: OCkay. | think that this is
rel evant as to the conpany's measurenment of the
lines and this will be admtted into the record and
you will be given an opportunity to provide rebuttal
testinony.
(Wher eupon, Com Ed
Exhi bit No. 4 was
previously marked
for identification and
received in evidence.)
Is there redirect of the w tness?
MR. GOLDSTEI N: No redirect, Judge.

JUDGE HAYNES: Okay. So, staff, would you Ilike
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to present your witness?

MR.

MR.

GOLDSTEI N: " m sorry.

JAVAHERI AN:  We don't have any questions.

Yes, your Honor, we're ready to present

M . Rockrohr.

MR.

JUDGE HAYNES: Good afternoon. M.

ROCKROHR: Good afternoon.

pl ease raise your right hand.

called as a witness herein,

SWOr n,

Q

Rockr ohr,

(W tness sworn.)

Thank you.

GREG ROCKROHR,

havi ng been first duly

was exam ned and testified as foll ows:

DI RECT EXAM NATI ON
BY
MR. JAVAHERI AN:

Good afternoon, M . Rockrohr.

pl ease state your name and spell your

the record.

A

Woul d you

| ast

Yes. My name is Greg Rockrohr,

R-o-c-k-r-o-h-r.

Q

And by whom are you enpl oyed,

sir,

name for

and what
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addr ess

A

Commer ce Conm ssion at

Spri ngf
Q
what is
A
Q

| CC Staff Exhibit No.

testino

A

Q

?

' m enmpl oyed by staff

ield, Illinoi

And what is

S.

527 East

on the

Capi t ol

I[11inois

Avenue in

your position with staff and

your specific position?

' ma senior

el ectrical

engi neer.

Do you have before you a document

ny of Greg Rockrohr?

Yes.

And did you

docunent | abel ed as

A

Q
make to

A

Q
woul d vy

Yes.

Are there any corrections that

mar ked as

1.0 | abel ed as the direct

cause or did you create this

| CC St aff

Exhi bit No.

1.

0?

you need to

| CC Exhibit 1.07
No .
If | were to ask you these questions today,

our answers be the sanme as they were when you

created this docunent?

A

MR.

Yes.

JAVAHERI AN:

Wth that,

your

Honor ,

we woul d
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like to move into the record I CC Exhibit No. 1.0,
the direct testinony of Greg Rockrohr and | tender
him for cross.

JUDGE HAYNES: Is there any objection to entering
this testimony into the record?

MR. BOURKLAND: | have no objection.

MR. GOLDSTEI N: No obj ection.

JUDGE HAYNES: Okay. Staff Exhibit 1.0 will be
admtted into the record.

(Wher eupon, Staff Exhibit
No. 1.0 was marked for
identification and
received in evidence.)

MR. JAVAHERI AN: Your Honor, may | also nove for
the joint stipulation --

JUDGE HAYNES: Yes.

MR. JAVAHERI AN: -- at this time? 1 like to nove
for a joint stipulation between Com Ed and the
I'1'linois Commerce Comm ssion staff | abel ed Joint
Exhibit 1.0. It is a document with a stipulation
marked on it and then followed -- 1'lIl follow it by

response from-- followed by response from | believe
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M. Sopodas to questions that were posed by
M. Rockrohr to the conpany at the end of his
testinony.

The conpany has agreed to have these
entered into the record with staff and we feel that
as the stipulation states it's to preserve the
economy -- to preserve admnistrative econony that
this is the best way to get this information into
the record as it was submtted via discovery.

JUDGE HAYNES: |s there any objection,
M. Bourkl and?
MR. BOURKLAND: No.
MR. GOLDSTEI N: | have no objection obviously.
JUDGE HAYNES: Okay. Then Joint Exhibit 1.0
Stipulation will be admtted into the record.
(Wher eupon, Joint Exhibit
No. 1.0 Stipulation was
mar ked for identification
and received in
evi dence.)
Okay. Do you have any questions for

the witness?
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MR. BOURKLAND: No.

JUDGE HAYNES: Does the conpany have any
gquestions for the wi tness?

MR. GOLDSTEI N: | have a question or two, Judge.

CROSS EXAM NATI ON
BY
MR. GOLDSTEI N:

Q M . Rockrohr, have you had an opportunity to
exam ne Joint Exhibit 1 and material contained on
that exhibit and in particular the responses to the
informati on that you requested on Page 6 of your
direct testinmny, have you not?

A Yes.

Q And do the responses satisfy you that the
company, Com Ed, has fully answered those requests
-- four requests for information?

A Yes.

Q Is it fair to say that to summarize your
testimony that your testinony states that there
really is no violation of the Comm ssion rules by
Com Ed in this conplaint matter?

A No, | would not say that as a good
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characterization because in nmy testinmny

that it was my understanding that

Com Ed's wires were at 12 feet. The i nf

t hat Com Ed provided did not

| stated

t he hei ght of

ormati on

corroborate that.

Q You nentioned, M. Rockrohr, that it was

your understandi ng that the measurenent

secondary line was 11 feet, 9 inches. Do you

that from your | ast

A No. My | ast

that it was 12 --

feet but that your

answer ?

answer was that | t

my under standi ng that

-- the

estified

it was 12

exhi bit showed that it was

something |l ess than that.

Q s it your

9 inches, there is a violation of

testimony that at 11

adopted by the Comm ssion?

A It is my understanding that there is, yes.
Q M . Rockrohr, are you aware that with
respect to the code that was in place at the tine

the wires were installed that

variance due to tenperature of

A. No.

MR. GOLDSTEI N:

have not hing el se,

f eet,

t he NESC code

there was an 18-inch

t he conductors?

Judge.

recal |
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would Iike to offer back M. Adams to respond to the
| ast question in regard to the tenperature of
conductors and the effect on the lines -- on the
secondary |ines.

MR. JAVAHERI AN: Your Honor, | think -- if |
understand where he's going with this, | think that
| did ask the question earlier and we did receive an

answer as far as where he feels that the code, if he

does want to expound upon that, | think staff would
be willing to allow that with the caveat that there
is quite a bit of research still need to be done as

far as what code was in place at what tinme and when
it was adopted and when it was -- it was not, and |
t hink we have the information at hand. ' m not sure
if additional testinony is the way to go.

| think at this point it's just a
matter of a |legal question as to whether the
di scovery referred to earlier was adopted or not.
Staff would be willing to concede that without
having to go back into what wi tness Adams has said.

MR. GOLDSTEIN: That's fine, Judge.

JUDGE HAYNES: That's fine. | did have a
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question for the witness then.
EXAM NATI ON
BY
JUDGE HAYNES:

Q So honestly, dependi ng upon what the code
says, if it is out of conmpliance, whose
responsibility would it be to -- if you're aware, to
pay for moving this line?

A If the -- in other words, if the lines are

| ower than what the code allows, who should pay for

it?
Q Correct, if you know.
A | think that's a |legal matter.
Q If they are found to be out of conpliance

with the old code, when they're brought into
compl i ance, would they have to be brought in
conpliance with the old code or brought into
compliance with the new code?

A The Comm ssion rules would require themto
be brought into conmpliance with the old code.

Q Okay. Did you have something you wanted to

add?
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A It would be up to the discretion of the
Comm ssi on whether or not the Conm ssion considered
it a safety hazard in which case they could require
the conditions of the new code to be enforced.

Q Okay. Okay. So besides which code was in
effect, the conpl ai nant described it as a rainy day
in winter -- | don't remenber which nmonth -- could
t hat explain the sag below the 12 feet?

A No. | believe the only reason the wires
woul d sag | ower than what would be considered nor mal
woul d be either a | eaning pole or a | oad heating up
the wire. There were two lines to consider, the
secondary line and the primary line, and the | oad on
the primary |line was, regardless of how much | oad
woul d be on the secondary line, the |oad on the
primary line in my opinion would not cause a sag to
the effect to cause it to sag bel ow the NESC m ni num
requi rements just because of the number of
transformers supplied by it. It could not supply
enough |l oad to do that.

Q For the primary?

A (W tness nodded head.)
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Q Did you see the picture with the | eaning

pol e?
A | did.
Q Is there code dealing with | eaning poles?
A The limtations of the code are that the

condition of the facilities are such to perform
adequately, so it would be a judgnent call as to how
far the pole would have to |ean before it was no

| onger better performng correctly.

JUDGE HAYNES: Okay. Is there any further cross
of this witness?

MR. BOURKLAND: | have questions for this
wi t ness.

JUDGE HAYNES: Okay.

CROSS EXAM NATI ON
BY
MR. BOURKLAND:

Q M . Rockrohr, were you made aware that in
April of 2006 a conplaint was filed against the
utility because the secondary lines were at 10 feet,
4 inches?

A | read that, yes.

282



10

11

12

13

14

15

16

17

18

19

20

21

22

Q And were you aware that when the second
compl aint was filed that these lines are 11 feet,
4 inches after being raised to 12, 1?

A Again, | read that.

Q In the NESC handbook | read all conductors
at the largest final sag condition per Rule 232(a)
that's interpreted to be even under excessive
el ectrical load, such as air conditioning or
heating, that the line should still stay within the
m ni mum required cl earances?

MR. JAVAHERI AN: Could we get --

THE W TNESS: If that's the current code, then |
agree with your statenent.

MR. BOURKLAND: Q. 2007.

A Yes.

Q Under the current conditions would you feel
confortable with a son, or daughter, or wife riding
a horse under those |lines?

MR. JAVAHERI AN: Obj ecti on, your Honor. He's
not a horse expert or an expert as far as --

JUDGE HAYNES: Per haps he could rephrase the

guestion in his professional opinion.
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MR. BOURKLAND: Q. The question is would you
feel confortable --

MR. JAVAHERI AN: Your Honor --

JUDGE HAYNES: Okay. " m curious as to your
opinion if this is an unsafe condition.

THE W TNESS: It's my opinion that the conductors
that are in the field today do not satisfy the
Nati onal Electric Safety Code today. | do not know
whet her that makes that an unsafe condition in that
| ocation with the information that | have to work
with. It's nmy belief that any lines that do not
meet the National Electric Safety Code need to be
modi fied to meet that code.

JUDGE HAYNES: OCkay. Thank you.

MR. BOURKLAND: No further questions.

MR. BOURKLAND: Q Typically in construction work
when any kind of corrections are made is typical
that structure be brought up to current code and in
the case here where this line is tw sted --

MR. JAVAHERI AN: Obj ecti on, your Honor. ' m not
sure where the foundation for that question cones

from
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JUDGE HAYNES:

this.

MR.

BOURKL AND:

gr andf at her unsaf

MR.

| have to agree, so specific to

Q. The wi sh

e conditions.

here is to

JAVAHERI AN:  Obj ecti on, your Honor. That's a

statenent.

JUDGE HAYNES:

the witness' test

MR.

consi der

a requisite for

BOURKL AND:

installation for

| think you're m scharacterizing

I mony.

Q. I n your

opi nion, would you

t he mai nt enance work that's been done here

i mproving the safety of this

the work that's been done in the

past and it's apparent that its

unli kely to be maintained

JUDGE HAYNES:

tree-trimmng work or

MR.

BOURKL AND:

el evati on.

JUDGE HAYNES:

MR.

BOURKL AND:

been out of conpl

that's

listing at

el evati ons are

in the future?

Are you tal king about

raising the line?

' m tal king about the |ine

Okay.
Q. | nasmuch as this |line has
iance twice, we have a utility pole

8 1/ 2 degrees,

and increasing with
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time, what is the |likelihood that they can maintain
a grandfather elevation?

A | can't answer that. | don't know what the
l'i kel'i hood that they could maintain a grandfather
el evation would be.

JUDGE HAYNES: M. Rockrohr, have you been to the
site?

THE W TNESS: No .

JUDGE HAYNES: So if that pole keeps | eaning,
based on what you heard here today, would that |ine
keep falling?

THE W TNESS: It would tend to reason that it
woul d.

MR. GOLDSTEI N: | can say for the record, Judge,
that if M. Rockrohr would allow us -- |I'msorry
--M . Bourkland allows us on the property, we'l
strai ghten the pole.

JUDGE HAYNES: Okay.

MR. BOURKLAND: That's interesting because
numer ous requests have been made in the past 17
years to do just that wi thout a response.

JUDGE HAYNES: "1l include that in whatever
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order I write in this matter that the company has

agreed to straighten that pole.

MR. GOLDSTEI N: | would point out in response to

M. Bourkland's comments that we asked them for a

copy of all his exhibits. The pole in question,

Pole No. 3, with the | ean was not part of what he

provided us and | am unaware that he's ever

made any

kind of statement that this pole was |eaning to

what ever degree it is.
MR. BOURKLAND: May | respond?

JUDGE HAYNES: Sure.

MR. BOURKLAND: In 2002 we invited their

engi neering crew to the site and it was so noted

that the condition of that utility pole.

MR. GOLDSTEIN: Then | assunme, Judge, that

M. Bourkland will allow the crew to go out there
and straighten the pole.

MR. BOURKLAND: "1l do that with an appropriate
appoi nt ment . | have further questions of
M. Rockrohr.

JUDGE HAYNES: Go ahead.

MR. BOURKLAND: Q. I n your professional opinion,
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is it your feeling that Com Ed should correct the
hei ght of that pole?

JUDGE HAYNES: | think that's been asked and
answer ed.

MR. BOURKLAND: | have no further questions.

JUDGE HAYNES:

MR. JAVAHERI AN:

JUDGE HAYNES: Sure.

Any redirect?

Could we have just one m nute.

MR. GOLDSTEI N: | have a question or two, Judge,

based upon

further cross-exam nation of

JUDGE HAYNES: Hol d on.

Q  As

RECROSS EXAM NATI ON

BY

MR. GOLDSTEI N:

| understood your

MR. JAVAHERI AN Hol d on.

JUDGE HAYNES:

MR. JAVAHERI AN: That's f

MR. GOLDSTEI N: Q As |

testinony,

your assunmptions that

code r at her

M . Rockrohr, you stated that

t han the current

He wants nmore cross.

i ne.

under st ood your direct

code and saying that

the witness.

based upon

you were applying the old NESC
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there was a certain grandfathering under the old
code with respect to the height of the primary and
secondary lines of M. Bourkland's property; is that
correct?

A More accurately, | think |I stated that the
Comm ssion's rules provided for grandfathering.

Q Now i f Com Ed were to bring all of its
primary and secondary lines into conmpliance with the
current NESC provisions, as adopted by this
Comm ssion, would it not cost literally billions of
dollars to do so?

A At M. Bourkland's property?

Q Just in general.

>

Do you nmean system wi de?

Q System wi de, yes.

A | don't know.

Q Do you think it would cost just a few

t housand or many thousands?

A | would have to find out how many pl aces
circumstances exist. | couldn't even fathom a
guess.

MR. BOURKLAND: | have one further question --
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MR. GOLDSTEI N: Not hi ng el se.

MR. BOURKLAND: -- for M. Rockrohr.

JUDGE HAYNES: Sur e.

RECROSS EXAM NATI ON
BY
MR. BOURKLAND:

Q How many people do you think m ght have to
die before the grandfathering is addressed?

MR. JAVAHERI AN: Your Honor, | believe that
that's a question for the legislature and for the
Comm ssion itself and not the staff.

JUDGE HAYNES: | agree. That's beyond the
gquestions presented here of this witness in this
proceedi ng. Okay. Redi rect ?

MR. JAVAHERI AN: One m nute, please.

JUDGE HAYNES: Sur e.

(A brief pause.)

MR. JAVAHERI AN: Just one question.

REDI RECT EXAM NATI ON
BY
MR. JAVAHERI AN:

Q M . Rockrohr, M. Goldstein asked you to
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characterize your testinmny as saying that your
testimony states that the primary and secondary

I ines are grandfathered in at the appropriate

hei ghts currently or at the time of your testinony
and you answered yes to that. Wuld you like to
adjust that in regard to what your testinmny says
about the primary line?

A Yes. At the time of nmy testimony | didn't
have any information about the height of the primary
lines, so, yes, M. Goldstein addressed the
secondary line only.

MR. JAVAHERI AN: Thank you. That's all.
JUDGE HAYNES: OCkay. Thank you, M. Rockrohr.
M . Bourkl and, would you like to
provi de any additional testimny based on what you

have heard here today?

MR. BOURKLAND: | would |like to address ny
concl udi ng remarKks. It's the time for that?
JUDGE HAYNES: Okay. Well, at certain points

during the cross-exam nation of w tnesses, you
i ndi cated you wanted to nmake statenments pertaining

to what you heard from wi tnesses. This would be
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your opportunity to do that, but if you want to
proceed to closing statement, actually the conmpany
woul d go first if you are interested in making a
cl osing statenment.

MR. GOLDSTEIN: The conpany would not go first.
The conmpl ai nant would. The plaintiff goes first,
respondent second, then he can do sone kind of
rebuttal | guess to whatever | say.

JUDGE HAYNES: Yes.

Did you want to offer nore testinmony at
all?

MR. BOURKLAND: No.

JUDGE HAYNES: Okay. Go ahead and make your
cl osing statenment.

CLOSI NG ARGUNMENT
BY
MR. BOURKLAND:

Rel evant to horses in the area, from
the saddle of a typical riding horse, | would be
capabl e of reaching like this (indicating), a height
of 10 feet, and I'm5 feet, 10-inches tall, and this

doesn't take into account a mature horse or a | arge
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person. A standing position in stirrups it's
possi bl e without stretching to reach 10 1/2 feet, so
the essence of this complaint is not strictly a
technical item but, sinply put, we follow the
recommendati ons that Com Ed gave us years ago about
what types of vegetation, species, growth height, et
cetera, needed to be installed to restore the area
that they so heavily damaged and unnecessarily.

Cutting trees off at the surface is
somet hing they don't normally do without written
perm ssion, and | have presented here that common
sense woul d say an elevation of 16 feet is in the
best interest of safety. The |owest costs and | east
| abor-intensive mnimally inmasse (sic) solution to
mtigating this safety hazard would be to install
additional transformers appropriately sized at Poles
1 and 3.

As indicated on Exhibit A, this choice
of mtigation would completely elimnate the need
for any overhead secondary utility lines subsequent
rai sing of those lines if they continue to sag

negating all future damage to the vegetation
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restored agreed to by the parties in 1990, and it
woul d certainly be appreciated if Com Ed woul d honor
t he agreenments they made at that time, but Com Ed
has taken the position in the past that damage being
done is that of their subcontractor and not of their
responsibility.

It is Com Ed who hires, fires, and
issues directions to its subcontractors. It is,

t herefore, the party holding the responsibility for
past actions. The expense for conplying with
construction safety standards is not the
responsibility of -- it is not the responsibility of
any of their subcontractors, line clearing or

ot herwi se, but is the responsibility in their
service area of Commonweal th Edi son.

It is hereby pleaded (sic) by the
compl ai nant that this court rule in favor of the
compl ai nant and be further assured that this court
-- by this court that mtigation be carried out
wi t hout any attenpt at hostile conpliance.

Never at any time in the past has this

party requested or sought any punitive damages, only
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the restoration and preservation of what once

exi sted here before that stormin the summer of
1990, virtually inactive glut (inaudible) occurred,
34-inch oak trees lose their branches and | oss of
energy on that line since the days of Abraham
Lincoln and still in existence at the time Com Ed
installed their |lines and equi pnent through this
area in 1972. Until today, its failure shows no
sign of help (sic). How can it be construed that ny
doi ng or anybody's responsi ble seens to ne

unconsci onabl e.

Additionally, it's ny request that no
reprisals of enployees or pensioners of Commonweal th
Edi son at the direction of management be conducted
to conduct unethical practices. Thank you, your
Honor . | now rest.

JUDGE HAYNES: M. Goldstein, did you want to
enter a statenent.

MR. JAVAHERI AN: Staff has no statement to make,
your Honor .

JUDGE HAYNES: M. Gol dstein.

MR. GOLDSTEI N: Yes, | have a closing statenment.
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CLOSI NG ARGUNMENT
BY
MR. GOLDSTEI N:

First of all, M. Bourkland has
provi ded no evidence there's any horses on his
property. The uses of horses does not seem to be
really an issue in this matter. There is no safety
hazard that's been shown with respect to
M. Bourkland's property. M. Bourkland's sol ution,
as testified to by M. Adams, creates not only nore
problems with respect to his solution but at a far
greater cost than M. Bourkland testified to.

The position of Com Edi son Company with
respect to elevating the lines, both the secondary
and the primary, has been since day one of this
proceeding that if M. Bourkland as cost causer
provides funds to elevate the lines, Com Ed will pay
to elevate the lines. This does not include the
Pol e 3 that has been shown to be | eaning.

As | noted previously, we have not --
we were never provided a copy of this photograph of

the pole. We'Ill be glad to fix the |Iean on the pole
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and as quickly as possible given weather conditions
this winter.

| would also note that these |ines
predate the 1990 changes the NESC adopted by this
Comm ssion and as noted in M. Rockrohr's testinony

and as generally discussed throughout the testinmony

in this proceeding to M. Rockrohr.

The Comm ssion has to follow whatever
the NESC code said with respect to either lines and
t he anmbi ent tenperature and conductors and all the

rest of the stuff that is contained in the code
prior to 1990 that's applicable to this proceeding.

And, finally, if, in fact, and | think
this is where M. Bourkland has been heading all
along with this proceeding, that if we were to
change the primary and secondary |lines and el evate
them at our cost, which is really what he's
proposing in this proceeding, we would have to do
that for all of the property owners in his area,
such as his witness today, and the cost woul d be
absolutely prohibitive.

Finally, with respect to the safety
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issue, as far as we're aware, and there hasn't been
really any testinony on this that since the |ines
weren't finally installed until 1972 and to-date
we' re unaware of any accidents that have occurred
either on M. Bourkland's property or adjoining
property with respect to the height of the |ines.
JUDGE HAYNES: Would you like to make a follow-up
statement ?
MR. BOURKLAND: Yes.
REBUTTAL
BY
MR. BOURKLAND:

Because an acci dent has not happened
there yet, and | don't have any statistics for other
parcels, particularly outside of MIler (sic)
subdivision, is it going to take a fatal accident or
even a m nor shock to a rider on a horse that sends
t he horse out of control and results in injury
before action will be taken or are we going to see
another Titantic?

JUDGE HAYNES: There is no witness to question at

this time, so this is your closing statenment.
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MR. BOURKLAND: | rest.

JUDGE HAYNES: Okay. How are -- how does staff
or the conpany intend to present the information on
the co-part? Are you going the make a filing?
There was sonme di scussion about which co-part was
applicabl e.

MR. JAVAHERI AN: Staff would be happy to do
post - hearing briefs discussing the issue and give
| egal anal yses.

JUDGE HAYNES: Okay. You can set a schedule for
briefing.

M . Bourkland, did you want to file a
brief in this matter? W generally don't have
briefs in pro se conplaints just, so that --

MR. JAVAHERI AN: Habit, your Honor.

JUDGE HAYNES: Yes. Did you plan to file a
brief, M. Bourkland?

MR. BOURKLAND: Not bei ng know edgeabl e of al
the |l egal possibilities, could you el aborate what
that is?

JUDGE HAYNES: Well, it's covered by our rules of

practice and | don't think I can give you advice on
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what you would include in a brief and |I don't -- you

know, | al most wonder if maybe this could be
addressed by just a filing, a filing with maybe
per haps updating M. Rockrohr's testimny about what

the code says rather than briefing this.

MR. JAVAHERI AN: My only concern with that is
that then we'd be inviting cross of M. Rockrohr's
testinony as opposed to having this fought out on
paper only unless everybody would be -- | know I
don't think there would be an issue with possibly
rebuttal testinony then but then we have got --

JUDGE HAYNES: You know what, let's not go there.
We could just brief it. It's fine.

MR. GOLDSTEIN: Are we just going to brief the
i ssue of which NESC code is applicable under
Comm ssion rules and so on and so forth?

JUDGE HAYNES: That's a good way to do it. W
can just limt the brief to that as opposed to the
whol e.

MR. JAVAHERI AN: That's what staff is proposing.
We don't feel that a briefing of the entire issue is

necessary unless you feel that it is.
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JUDGE HAYNES: No. | s that acceptable to you,
M. Bourkland, just a |legal brief arguing what
statute applies?

MR. BOURKLAND: | have no objection to that.

JUDGE HAYNES: OCkay.

MR. BOURKLAND: ' m very much aware of what
statutes apply.

JUDGE HAYNES: And what co-part applies. " m
sorry I m sspoke. And then there would be no brief
on the whol e proceedi ngs, just that one issue, and
you understand that?

MR. BOURKLAND: Yes.

JUDGE HAYNES: Okay. Okay. How | ong woul d

parties like for that brief?

MR. JAVAHERI AN: | would say ny current schedul e,
your Honor, | would appreciate at |east -- at |east
three weeks. | would offer maybe the week of

February 4th, perhaps say the 7th.
MR. GOLDSTEIN: That's three weeks.
JUDGE HAYNES: That's three weeks from today.
MR. BOURKLAND: And nmy request would be 30 days

from today. s that possible?
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JUDGE HAYNES: You could do February 14.

MR. JAVAHERI AN: That's fine with me, your Honor.

JUDGE HAYNES: Four weeks. So that would be
initial briefs will be due February 14, just
addressing that one issue and how about two weeks
for reply briefs?

MR. JAVAHERI AN: Certainly.

JUDGE HAYNES: \Which would be February 28.

|s there anything else that should be

di scussed?

MR. JAVAHERI AN: Your Honor, just to be clear,
we' re addressing whether the sag component of
M. Adans' testinmony is responded to also by
M. Rockrohr is pertinent to this case or are we
addressing the entire --

JUDGE HAYNES: | think --

MR. JAVAHERI AN: -- adoption of NESC by the
Comm ssion and at what time?

JUDGE HAYNES: As far as |I'm concerned, the only
guestion that's outstanding that isn't clear for ne
is fromthe testinmony is whether there is that

18-inch --
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MR. JAVAHERI AN:  Vari ance.

JUDGE HAYNES: -- variance allowed under that
gr andf at her code.

MR. JAVAHERI AN: That's all we're briefing, your
Honor .

JUDGE HAYNES: Okay.

MR. GOLDSTEIN: We were discussing the secondary
line 18-inch sag variance whether that's applicable
or not.

JUDGE HAYNES: Yes, and | think that's correct
because the way | understood the testimny was that
the 11-foot, 4 inches was fine because of the
18-inch variance that's ny --

MR. GOLDSTEIN: That's our position with respect
to the secondary line, correct.

MR. JAVAHERI AN: W |ike --

JUDGE HAYNES: Just the secondary I|ine.

MR. JAVAHERI AN: " minformed that we prefer to
address it in regard to both Iines to make sure that
there is no question about whether the variance
should only affect the secondary line or if there's

any issues with the primary line.
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JUDGE HAYNES: That's fine. If parties would
i ke to address these -- both these points.

MR. BOURKLAND: These |ines variances have
all --

MR. GOLDSTEIN: That's what the briefing would be
for. You' Il be able to make your argument as to
whet her what you believe the Comm ssion should apply

as the standard.

JUDGE HAYNES: Anything else anybody wants to
add?

MR. GOLDSTEIN: W have to make copies --
of ficial copies.

JUDGE HAYNES: We'l|l get the copies done. Okay.
Then the record is marked heard and taken. Thank
you.

MR. JAVAHERI AN: Thank you.

HEARD AND TAKEN.
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